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power in a -/ 
what, is right, and prohibiting what 
rom hence therefore it followed, that the pri- 
mary objects of the law e the ent of rights, and the 
i And this occaſioned the diſtribution of 
theſe collections into two: general heads; under the former of 
which we have already conſidered the rights that were defined 

d eſtabliſhed, and under the latter are now 'to- conſider the 


. * * 2 4 
has LF: 
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Introd. 1 5 | contraria. Cic. 11 Philipp, 12, Bract. J. 1. £3. 
» Sanflio juſta, Jubens banefta, et probibeis Book I. ch. 1. . 
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-niſhed rights into two | * Fl aud, ſuecl 4 as concern or are an- 


nexed to the perſons of men, and are then called jura perſona- 


rum, or the. 


rights of perſons Which, together with. the means f 
m, "compoſed the firſt book of theſe 
commentaries: and, ſecondly, ſuch as a man may acquire over 


external objects, or things ur connected with his perſon, which 
are called jura rerum, or the rights of things; and theſe, with the 
means of transferring them from man to nian, were the ſubject of 
the ſecond book, I am now therefore to proceed to the conſide - 


ion of wrongs; whict for the moſt part convey toms an idea 
merely negative, as being nothing elſe but a privation of right. 
For which reaſon it was neceſſary, that, before we entered at all 
into the diſcuſſion of wrongs, we ſhould entertain a clear and 


diſtin& notion of rights: the contemplation of what is jus being 


neceſſarily prior to what may be termed be te and the defini- 
tion of fas FR to that of 1 A Aan l 


42 * 


Won es are diviſible into two Pw 4 or r ſpecies; private 


 Wrongs, and public wrongs. The former are an infringement or 


privation of the private or civil rights belonging to individuals, 


conſidered as individuals; and are thereupon; frequently termed 
civil injuries: the latter are a breach and violation of public 


mae and _ which affect the re community, cqpadered 


ou 


tion of *CrImMEs 2 en To ngen the firſt 4 theſe 
ſpecies of wrongs, with their legal remedies, will be our em- 
ployment in the preſent book ; and the other ede 0 be te- 
ſerved till a next or Rn volt 1 


TAE Wire efefually to accompliſh the rodreſ of velynte in- 


Juries, courts of juſtice are inſtituted in every civilized ſociety, 


in order to protect the weak from the inſults of the ſtronger, by 
expounding and enforcing thoſe laws, by which rights are defi- 


ned, and wrongs prohibited. This remedy is | therefore princi- 


Pal 


- . * 
. 
: e N " 


pally to be ſought by application to ; theſe courts of juſtice; ; that 
. civil fait or action. For which reaſon our chief employ- 
ment in this volume will be to adde the redreſs of private 
wrongs; by faut or ation in courts. | But as there are certain in- 
juries of ſuch a nature, that ſome of them furniſh and others re- 
quire a more ſpeedy remedy, than can be had in the ordinary forms 
of juſtice, there is allowed in thoſe caſes an extrajudicial or ec- 


 centrical kind of remedy; of which I ſhall firſt of all treat, be- 
| fore T confider the ſeveral remedies by ſuit: and, to that end, 
ſhall diſtribute the redreſs of Private wrongs into 


2 ö . t, chat which is obtaine 21 the ee of 0 
ier themſelves; { that which is effected by the mere at 
anda operation of his x ant b ehindly, that which. ariſes from /ſurt 
or action in courts; which conſiſts in a conjunction of the other 


me, the 28 bag me en IE wm. * act of law. 


It Ane Gets; of that 68 of private injuries, N ade; is 411 
tained by che mere act of the parties. This is of two ſorts; 
firſt, that which ariſes from 1 act of the injured party only; 
and, ſecondly, that which ariſes from the joint act of all the 
ren together : ; ach which 1 ſhall c — in their order. 


Op the firſt "ot or that which ariſes from the fe act of the 
| injure party, and ; 


I. Tax Se of one's falf, or the- nk, 411 eocioracal 
defence of ſuch as ſtand in the relations of huſbahd. and wife, 
parent and child, maſter and ſervant. In theſe cafes, if the party 
himſelf, or any of theſe his relations, be forcibly attacked in his 
Perſon or property, it is lawful for him to repel force by force: 
and the breach of the peace, which happens, is chargeable upon 
him only who began the affray *. For the law, in this caſe, re- 
ſpects the paſſions of the human mind; and (when external vio- 
lence is offered to a man himſelf, or thoſe to whom he bears a 
near nee! makes it lawful in him to do himſelf that im- 


5 2 Roll, Abr. 546. 1 Hawk. P. C. 131. 
A 2 mediate 
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Engliſh aw particularly it is held an excuſe for bre ch et 
that the reſiſtance does not exce 


Fe ov ok 


. Parvar E 2 Bowl; | 


mediate jagte; to which he is prompted by nature; aud which 


no prudential motives are ſtrong enough ta reſtrain. It gonſiders 


at the quan orig of law is by no means an adequate remedy = 


zpanied with force; ſince'it_ is impoſſible to ſay, 


w what wanton lengths of rapine or cruelty outrages.of this ſort 
might de. erte, unleſs it were n a man immediately 


to oppoſe one violence with another. Self defence therefore, a8 
it is juſtly called the primary law of natime, fo it is not, — 
ean it be in fact, taken away by the law of { In the 
of the 
eace, nay oven for homicide itſelf: but care twinh be. taken, 
the bounds of mere defence 
and prevent; for ay the d defender would himſelf become an 
U. eder * or r repri 7/ is abt ſpucies of remedy by 
ty injured. This happens, when any one 
hath deprived another of his property in goods or chattels Per- 
ſonal, or wrongfully detains one's wife, child, or ſervant ; in 
which caſe the owner of the goods, and the huſband, parent. or 
maſter, may lawfully claim and retake them, wherever he hap- 
pens to find them; ſo it be not in a riotous manner, or attended 


3 


with a breach of the peace. The reaſon for this is obvious; 
ſince it may frequently happen chat the owner may have this ohly - 


opportunity of doing himſelf juſtice : his goods may be after- 


wards conveyed away or deſtroyed; and his wife, children, or 


fervants, concealed or carried out of his reach; if he had no 
ſpeedier remedy than the ordinary proceſs of law. If therefore 


he can fo contrive it as to gain poſſeſſion of his property again, 


without force or terror, the law favours and will juſtify his pro- 
ceeding. But, as the public peace is a ſuperior conſideration to 
any one man's private property; and as, if individuals were once 
allowed to uſe private force as a remedy for private injuries, all 
ſocial juſtice muſt ceaſe, the ſtrong would give law to the weak, 
and every man would revert to a ſtate of nature; for theſe ceaſons 


” 34ſt 14. Hal, Anal. 5. 46. 1 
it 


Chir, . . * Manas - 5 


4 


it is p e that this natural right of recaption hall never be 
exerted, : where ſuch, exertion muſt occaſion ſtrife and bodily con- 
tention, or endanger the peace of ſociety. II, for inſtance, my 
horſe is taken away, and I find him in a.common, a fair, or a 
public inn, I may lawfully ſeiſe him to my own uſe: but I can 
not juſtify breaking open a private ſtable, or entering on the 
ounds of a third perſon, to take him, except he be en 

Nen uk muſt haye recourſe to an e at law. LL 1 


II. As 8 recaption is a remedy given to the party himſelf, for 
an injury to his perſonal property, ſo, thirdly, a remedy of the- 
ſame kind for 1 PS to real property; is by entry on lands and: 
tenements, when. another perſon without any right has taken 
poſſeſſion 9 —5 This depends in ſome meaſure on like reaſons 
with the former; and, like that too, muſt be peaceable and. 
without force. There is ſome nicety required to define and diſ- 
tinguiſh the caſes, in which ſuch entry is lawful or otherwiſe :. 
it will therefore be more fully conſidered in a ſubſequent chap- 
ter; being only mentioned in this r for the * of e | 
ty and order, | 


\ 


IV. A rourTH ſpecies of gs 15 the mere ad of the 
party injured, is the abatement, or removal, of nuſances; What 
nuſances are, and their ſeveral ſpecies, we ſhall find a more pro- 
place to enquire under ſome of the ſubſequent diviſions. At 
preſent I ſhall only obſerve, that whatſoever unlawfully annoys or 
doth damage to another i is A nuſance; and ſuch nuſance may be 
abated, that i is, taken away or. removed, by the party aggrieved: 
thereby, ſo as he commits no riot in the doing of it*. If a houſe 
or wall is erected ſo near to mine that it mo my antient lights, 
which is a private nuſance, I may enter my neighbour's land, 
and peaceably ull it down*. Or if a new gate be erected acroſs 
the public 9 5 way, which is a common nuſance, any of the king's 
ſubjects paſſing that way may cut it down, and Seltray it). And 


2 Rall. Rep. 55» 56. 208. 2 Roll. Abr. * Salk. 459. 
565, 566. | J Cro. Car, 184. Es 
3 5 Rep. 101, 9 Rep. 55. 85 . 5 the 


FX mold __ * 
19 
F * 


FF PP, 3 
the Raid why the By allows this j priyate and fu 

of doing one's {elf juſtice, is Th injuries of this kind, which 
obſtruct or annoy ſuch things as are of daily convenience ane 
_ uſe, requite an immediate remedy; and cannot wait for the ſlow : 
Pars. of the yaa forms of om | 


* . : f { 
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own avenger, or to minister redreld to hiraſelf, i is thet of Ie . 
ing cattle or goods for nonpayment of rent, or other duties; or, 
diſtreining another's cattle damage -feaſant, that is, doing damage, 
or treſpaſſing, upon his land. The former intended for the be- 
nefit of landlords, to prevent tenants from ſecreting or withdraw- 
ing their effects to his prejudice; the latter ariſing from the ne- 
5 of the thing itſelf, as it might otherwiſe be impoſſible at 
a future time to aſcertain; whoſe cattle they. were e that committed 


the treſpaſs c or damage. ? a Cob 


” 8 * 1 : 2 2 

ey x ; 4 4 . : 4 7 \ * 8 F + 
* * * Ta: * 
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As the law of diſtreſfes i is a point itof great uſe and Fa 
J ſhall conſider it with ſome minuteneſs : by enquiring, firſt, 
for what · injuries a diſtreſs may be taken; ſecondly, what things 
may be diftreined ; and, thirdly, the 1 manner ox faking, 1 32 
ſing of, and avoiding diſtreſſes. wil | 


1. Ax D, firſt, 11 is B to e that a diſtreſs", 5 0 Y 
triftio, is the taking of a perſonal chattel out of the poſſeſſion of 
the wrongdoer into the cuſtody of the party injured, to procure 
a ſatisfaction far the wrong committed. 1. The moſt uſual in- 
jury, for which a diſtreſs may be taken, is that of nonpayment of 
rent. It was obſerved in a former volume*, that diſtreſſes were 
incident by the common law to every rent-ſervice, and by parti- 
cular reſervation to rent- charges alſo ; but not to rent: ſecł, till the 
ſtatute 4 Geo. II. c. 28. extended the ſame remedy to all rents 
alike, and thereby in effect aboliſhed all material diſtinction be- 
' tween them. So that now we may lay it down as an univerſal 


i The thing itſelf taken by this proceſs, books very frequently called a diſtreſs, | 
as well as the proceſs itſelf, is in our law- * Book II. ch. 3. 


principle, 


wi R o «G's. ils 7 
| principle, gk a diſtpen may be taken for : any kind of rent in ar- 
rear; , the detaining bret beyond the day of payment is an 
5 injury to him that is entitled to receive it, 2. For neglecting to 
do ſuit to the Lord's court, or other certain perſonal ſervice ® 
the lord may diſtrein, of common right. 3. For amercements 
in a court let a diſtreſs may be had of common right; but not 
for amercements in a court-baron, without a ſpecial preſcription 
to warrant it“. 4. Another injury, for which diſtreſſes may be 
taken, is where à man finds beaſts of a ſtranger wandering in his 
groutids, , damage-feaſant ; that is; doing him hurt or damage, 
by treading down his graſs, or the like; in which caſe the owner 
of the ſoil may diſtrein them, till ſatisfaction be made him for 
the. injury he has thereby ſuſtained. 5. Laſtly, for ſeveral duties 
and Pelle inflicted by ſpecial acts of parliament, (as for aſſeſſ- 
b ments made by commiſſioners of ſewers®, or for the relief of the 
poor?) remedy by diſtreſs and fale is given; for the particulars 
of br which we muſt have recourſe to the ſtatutes themſelves: re- 
marking only, that ſuch diſtreſſes are partly analogous to the 
antient diſtreſs at common law, as being repleviable and the 
like; but more reſembling the common law proceſs of execution, 
by ſeiſing and ſelling the goods of the debtor under 2 writ of 
Jerk Joris of which hereafter. | Ain 5 


2. 8K CONDLY3;' as to the things which may be diſtreined, 
or taken in diſtreſs, we may lay it down as a general rule, that 
all chattels perſonal are liable to be diſtreined, unleſs particularly 
protected or exempted. Inſtead therefore of mentioning what 
things are diſtreinable, it will be eaſier to recount thoſe which 
are not ſo, with the reaſon of their particular exemptions*. And, 
1. As every thing which is diſtreined is preſumed to be the pro- 
perty of the wrongdoer, it will follow that ſuch things, wherein 
no man can have an abſolute and valuable propeiny (as dogs, cats, 


1 Bro. Abr. tit. diftreſs. 15. 7 Stat. 43 Eliz, c. 2. 
n Co, Litt. 46. 5 4 4 Burr. 589. 


® Brownl. 36. „ Co. Litt. 47. 
© Stat. 7 Ann. c. 10. | | 


rabbets, 


4 — 


| naturae ) ca 
Ye if. j (lich are ferae a naturae). are Nene in 2 ae in- 


cloſure for the purpoſe, of fale of profit, this fo far C 5 5 ei 
an 


that they may be diſtreined for rent“. egg. 2. Whatever is the 5 


nature, by reducing them to a Kind * ſtock 0 or me 


- perſonal. uſe or occupation of any man, is. for. the.t time privi- 
leged and. protected from any diſtreſs ; as an ax. With which a 
man is cutting wood, or a horſe while a man 1s riding him, 
But horſes, drawing a cart, may (cart and all) be Ailtretned 
for rent-arrere ; and alſo if a horſe, thoug h a man be riding 


him, be taken damage-feaſant, « or trefraſting | in another's grounds, | 


the horſe (notwithſtanding his rider) may be diftreined and led 
away to the pound. 3. 235 things in the way of trade 
ſhall. not be liable to diſtreſs. As a horſe ſtanding in a m 
ſhop. to be ſhoed, or in a common inn; or ns at a taylor's 
houſe; or corn, ſent to a mill, or a market. For all theſe are by: 
tected and privileged for the. benefit of trade; z and- are 

in common preſumption, not to belong to the owner of weben 
but to his cuſtomers. But, generally ſpeaking, whatever g 

and chattels the landlord finds upon the premiſes, whether —_ 
in fact belong. to the tenant or a . are Wariner. by him 


2 are diſtreined, 1 that hey cannot render FI when ealed | 
upon. With regard t to a ſtrange T's beaſts which are found on the 


tenant's land, the following diflindions are however taken, If 


they are put in by conſent of the owner of the beaſts, they ate 


diſtreinable immediately afterwards for rent- arrere by the Tand- 
lord”. S0 alſo if the ſtranger s.cattle break the Pak and com- 
mit a treſpaſs by coming on the land, they are diſtreinable im- 


| mediately by the leſſor for his tenant s rent, as a puniſhment to 
the owner of the beaſts for the wrong committed through his 
negligence”. But if the lands were not faseizne en, ſo as 


Davis 2. Powel. . B. Hil, 11 Geo, II. "7. Doo; Eliz. 549. 
1 Sid. 440. g. Lit, 47. 
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to keep out cattle, the landlord cannot diſtrein them, till they 
have been levant and couchant ¶ levantes et cubantes on the land ; 
that is, have been long enough there to have laid down and roſe 
up to feed; which an general is held to be one night at leaſt: 
and then the law preſumes, that the owner may have notice 
whither his cattle have ſtrayed, and it is his own negligence not 
to have taken them away. Yar, if the leſſor or his tenant were 
bound to repair the fences and did not, and thereby the cattle 


5 eſcaped i into their grounds without the negligence or default of the 
owner; in this caſe, though the cattle may have been /evant and 


couchant, yet they are not diſtreinable for rent, till actual notice 
is given to the owner that they are there, and he neglects to re- 
move them“ * for the law will not ſuffer the landlord- to take 
advantage of his own or his tenant's wron g. 4. There are alſo 
other things privileged by the antient common law ; as a man's 
tools and utenfils of his trade, the ax of a carpenter, the books 
of a ſcholar, and the like: which are ſaid to be privileged for 

the ſake of the public, becauſe the taking them away would 
diſable the owner from ſervin g the commonwealth in his ſtation. 
So, beaſts of the plough, averia carucae, and ſheep, are privileged 
from diſtreſſes at common law *; while dead goods or other ſort ef 
| beaſts, which Bracton calls cotalla otioſa, may be diſtreined. But, 
as. beaſts of the plough may be taken in execution for debt, ſo 
they may be for diftreſſes by ſtatute, which partake of the nature 
of executions?. And perhaps the true reaſon, why theſe and the 
tools of a man's trade were privileged at the common law, was 
becauſe the diſtreſs was then merely intended to compel the pay- 


ment of the rent, and not as a ſatisfaction for it's nonpayment: 
and thereforq to deprive the party of the inſtruments and means of 


paying it, would counteract the very end of the diſtreſs*, 5. No- 
thing ſhall be diſtreined for rent, which may not be rendered 


again in as good plight. as when it was diſtreined: for which 
reaſon milk, fruit, and the like, cannot be diſtreined ; a diſtreſs 


v Lutw. 1580. L r 5. 
* Stat. 51 Hen, III. ſt. 4. de aridius = Ibid. 588, 
ſcactarii. 
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de diſtreined as well as other chattels. 6. L. 


doors, and chimney pieces: : for they favour of the realty. 


P RIVA Book HI. 


ing only in the nature 01 ehe a. ſecurity, 
to be reſtored in the ſame plight when the debt is paid. 80, 


antiently, ſheaves or ſhocks'of corn could not be diſtreined, e- 


eauſe ſome damage muſt needs accrue in their removal: but 
eart loaded with corn might; as that could be ſafely reſtored. 


Zut now by ſtatute 2 W. & M. 6. 5. corn in ſheaves or cocks, 


or looſe in the ſtraw, or hay in barns or tricks, or otherwiſe, ma 
ly, things fed 
to the frechold/ may not be diſtreined; as hog, windows, | 
For 
this reaſon alſo corn growing could not be diſtreined; ; ll the 
ſtatute 11 Geo. II. ci 19. empowered landlords to Arend corn, 
graſs, or other products * the bead eh to cut * 2 888085 


on: . ens 5 


# 


„Ber us next be whirdly, hw dikrefles may” Pr SY 


diſpoſed of, or avoided. And, firſt, I muſt premiſe, that the law 


of diſtreſſes is greatly altered within a few years laſt paſt. *Pbr- | 


merly they were looked upon in no other light than as a mere 


pledge or ſecurity, for payment of rent or other duties, or ati 


faction for damage done. And fo the law ſtill continues with re- 


gard to diſtreſſes of beaſts taken damage-feaſunt, and for other 
cauſes, not altered by act of parliament; over which the diſ- 
treinor has no other power than to retain them till ſatisfaction is 
made. But diſtreſſes for rent- arrere being found by the legiſſa- 
ture to be the ſhorteſt and moſt effectual method of compelling 


the payment of ſuch rent, many beneficial laws for this purpoſe 


have been made in the preſent century 3 which have much al- 


tered the common INT) as laid down in our antient writers. : ; 


In poidding out Gerefort the methods. of 4iftreining, 1 mal! 


in general ſuppoſe the diſtreſs to be made for rent; and remark, 


where neceſſary, the differences between ſuch n, and one 
taken for other cauſes. 


IR 


Wen OY 


oe the fiſt 1 50 r all diſtrefſes muſt be Wade 5 25 un- 
Iefs i in the caſe of Jdamage-feaſant ; an exception being there al- 
loweds leſt the beaſts ſhould eſcape before they are taken. And, 
when! a perſon intends to make a diſtreſs, he muſt; by himſelf 
or "His" forum enter on the demiſed premiſes; formerly during 
continuance of the-leaſe, but now * he may diſtrein within 
monte after tho determination of ſuch leaſe whereon rent 
is due. If the leſſor does not find ſuffieient diſtreſs on the pre- 
miſes, formerly he-could reſort no where elſt; and therefore te- 
nants, who wers knaviſh, made a practice to convey away their 
goods and ſtoche fraudulently from the houſe or lands demiſed, in 
order to cheat their landlords.” But now the landlord: may diſ—- 
trein any goods of his tenant, carried off the premiſes clandeſ- 
tinely, wherever he finds them within thirty days after, unleſs 
they have been bona fide fold for a valuable conſideration: and 
all perſons privy to, or aſſiſting in, ſuch fraudulent conveyance, 
forfeit double the value to the landlord. The' landlord may alſo 
diſtrein the beaſts of his tenant, feeding upon any commons or 
_ waſtes, appendant or appurtenant to the demiſed premiſes. The 
landlord might not formerly break open a houſe; to make a diſ- 
treſs, for that is a breach of the peace. But when he was in the 
houſe, it was held that he might break open an inner door“: and 
now he may, by the aſſiſtance of the peace officer of the pa- 
riſh, break open in the day time any place, locked up to prevent 
a diſtreſs; oath being firſt made, in caſe it be a dwelling- houſe, 
of a nn ground to Tuſpect that goods are r ads g 


"Wen E RE a man is intirled to diſtrein for an intire duty, he 
ought to diſtrein for the whole at once; and not for part at one 
time, and part at another f. But if he diſtreins for the whole, 
and there is not ſufficient on the premiſes, or he happens to miſ- 
take in the value of the thing diſtreined, and ſo takes 1 an inſuf- | 


2 Co. Litt. 142. Eh | q : Co. Litt. 161. Comberb. 17. 
d Stat. 8 Ann. c. 14. | © Stat. 11 Geo. II. c. 19. 
© Stat, 8 Ann. c. 14. 11 Geo. II. c. 19. 2 Lutw. 1532. 
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| ficient diſtreſs, he mer e take” A Men; diſtreſs 1 to OR 598 
e ad 55 e ee to ae thing dit reined 
By the ee of Marlbridge, 52 Hen. III. c. 4. if any man takes 
a great or unreaſonable diſtreſs, for rent- arrere, be ſhall be heavily 
amerced for he ſame. As if“ the landlord diſtreins two oxen for . 
twelvepence rent; the taking of oh is an unreaſonable diftreſ;.. 
but, if there were no other diſtreſs nearer the value to be found, 
he might reaſonably have diſtreined one of them. But for hom age, 
fealty, or ſuit, as alſo for parliamentary wages, it is ſaid that no 
diſtreſs can be exceſſive i. For as theſe diſtreſſes cannot be ſold, 3 
the owner, upon making ſatisfaction, may have his chattels again. 
The remedy for exceſſive diſtreſſes is by a ſpecial action on che 
ſtatute of Marlbridge; for an action of treſpaſs is not maintain- 
able von. this en it "_ no herr at the common toy: wh 


: Warn whe diſtreſs 3 18 thus makes; the next open is the. 

_ diſpoſal of it. For which purpoſe the things diſtreined muſt in 
the firſt place be carried to ſome pound, and there impounded by 
the taker. But, in their way thither, they may be reſcued by 
the owner, in caſe the diſtreſs was taken without cauſe, or con- 
trary to law: as if no rent be due; if they were taken upon 
the highway, or the like; in theſe caſes the tenant may lawfully . 
make reſcue*. But if they be once impounded, even though taken 
without any cauſe, the owner may not break the pound and take 
them out ; for they are then in the cuſtody of the law. 


A rounD 7 parcus, which- Gonifies any incloſure) is either 
pound-overt, that is, open overhead ; or pound-cover?, that is, 
cloſe. By the ſtatute 1 & 2P. & M. c. 12. no diſtreſs of cattle 
can be driven out of the hundred where it is take en, unleſs to a 


E Cre. Eliz. 13. Stat. 17 Car. II. e. 7. Ventr. 104. Fitzgibb, 85. 4 Burr. 599. 
1 Burr. 590. K * Litt. 160, 161. 1 i 
> 2 Inſt. 107. . 


+ Bro. Abr. t. affiſe. 291. prerogative. 98. | 
| pound- 


Ch. T. Wron 8 8. L 13 
pound-overt michia the ſame ſhire; an within three miles of 
the place where it was taken. This is for the benefit of the te- 
nants, that they may know where to find and replevy the diſ- 
treſs. And by ſtatute 11 Geo. II. c. 19. which was made for the 

benefit of landlords, any perſon diſtreining for rent may turn any 
part of the premiſes, upon which a diſtreſs is taken, into a pound 
pro hac vice, for ſecuring of ſuch diſtreſs. If a live diſtreſs, of 
animals, be impounded in a common pound-overt, the owner muſt 
take notice of it at his peril; but if in any ſpecial pound-overt, 
ſo conſtituted for this particular purpoſe, the diſtreinor muſt give 
notice to the owner : and, in both theſe caſes, the owner, and not 
the diſtreinor, is bound to provide the beaſts with food and ne- 
ceſſaries. But if they be put in a pound- covert, as in a ſtable or 
the like, the landlord or diſtrein or muſt feed and ſuſtain them. 
A diſtreſs of houſehold goods, or other dead chattels, which are 
liable to be ſtolen or damaged by weather, ought to be impound- 
ed in a pound-covert, elſe the diſtreinor muſt anſwer for the 
Ar En a 22 


— 


Wu N impounded, the goods were ads. as was before 
obſerved, only in the nature of a pledge or ſecurity to compel 
the performance of ſatisfaction ; and upon this account it hath 
been held v, that the diſtreinor is not at liberty to work or uſe a 
diſtreined beaſt. And thus the law ſtill continues with regard 
to beaſts taken damage-feaſant, and diſtreſſes for ſuit or ſervices; 


which muſt remain impounded, till the owner makes ſatisfaction, 


or conteſts the right of diſtreining, by replevying the chattels. 
To replevy (replegiare, that is, to take back the pledge) is, when 
a perſon diſtreined upon applies to the ſheriff or his officers, and 
has the diſtreſs returned into his own poſſeſſion ; upon giving 
good ſecurity to try the right of taking it in a ſuit at law, and, 

if that be determined againſt him, to return the cattle or goods 
once more into the hands of the diſtreinor. This is called a re- 
plevin, of which more will be ſaid hereafter. At preſent I ſhall 
only obſerve, that, as a diſtreſs is at common law only in nature 
„ RT » Cro. Jac, 148. DM 
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tinues s obſtinate and will make no ſatisfaction or payment, it is 

no remedy at all to the diſtreinor. But for a debt due to the | 
crown, unleſs-paid- within _ days, the diſtreſs was always: 
ſaleable at the common law. And for an amercement impoſed: 
at a court-leet, the lord may alſo fell the diſtreſs : partly be- 
cauſe, being the king's court of record, it's proceſs partakes of 


the royal prerogative ; but principally becauſe it is in the na 


of an execution to levy a legal debt. And, ſo in the N 


ſtatute⸗diſtreſſes, before- mentioned, which are alſo in the nature 


of executions, the power of ſale is likewiſe uſually: given, to ef- 
And, in like manner, by 
ſeveral acts of parliament ”*, in all caſes of diſtreſs for rent, if the 


fectuate and complete the remedy. 


tenant or owner do not, within five days after the diſtreſs is taken, 


and notice of the cauſe thereof given him; replevy the ſame with 


ſufficient. ſecurity z the diſtreinor, with the ſheriff or conſtable, 
ſhall cauſe the ſame to be appraiſed by two ſworn appraiſers, and 


ſell the ſame towards ſatisfaction of the rent and charges; ren- 
dering the overplus, if any, to the owner himſelf. And, by this 


means, a full and intire ſatisfaction may now be had for rent in 
arrere, by the mere act of the party himſelf, viz, by diſtreſs, 


the remedy given at common law; and ſale conſequent ee, 
which is added by act of parliament. 


BEFORE I quit this article, I'muſt obſerve, that the many 
particulars which attend the taking of a diſtreſs, uſed formerly 


Biro. Ge: t. difirefs. . r 2W. & M. c. 5. 8 Ann. c. 14. + Geol. 
y 8 Rep. 41. e. 28. 11 Geo. II. c. 19. 
1 Bro. ibid. 12 Mod. 330. | 
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to make it a hazardous kind of Fan; for, if any one ir- 
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| 650 was committed, -it-vitiated the whole, and made the 
if reſpaſſors ab initiso . But now by the ſtatute 11 Geo. II. 
3 19. it is peel, that, for any unlawful act done, the whole 
hall not be unlawful, or the parties treſpaſſors ab initio: but 
that the party grieved ſhall only Have an action for the real 


damage fuſtained ; and not even chat, if tender of mende is 
5 _y nc þ n is brought: 5 8 W 


U 


VI. Tur feizing of heriots, when hs on 00 Wen of a te- 
nant, is alſo another ſpecies of ſelf- remedy; not much unlike 
that of taking cattle or goods in diſtreſs. As for that diviſion 
of heriots, which is called heriot-ſervice, and is only a ſpecies 
of rent; the lord may diſtrein for this, as well as feize : but for 
heriot-cuſtom (which fir Edward Coke fays*, lies only in pren- 
der, and not in render} the lord may ſeize the identical thing 
itſelf, but cannot diſtrein any other chattel for it*®. The like 
ſpeedy and effectual remedy, of ſeizing, is given with regard to 
many things that are ſaid to lie in franchiſe; as waifs, wrecks, 
eſtrays, deodands, and the like; all which the perſon entitled 
thereto may ſeize, without the formal proceſs of a ſuit or action. 
Not that they are debarred of this remedy by action; but have 
alſo the other, and more ſpeedy one, for the better aſſerting their 
property; the thing to be claimed being frequently of ſuch a 


nature, as might be out of the reach of the law before any ac- 
tion could be brought. 


Tux sr are the ſeveral ſpecies of remedies, which may be 
had by the mere act of the party injured. I ſhall, next, briefly 
mention ſuch as ariſe from the joint act of all the parties toge- 
ther. And theſe are only two, accord, and arbitration. 


. Acconb is a ſatisfaction agreed upon betwern the party 
injuring and the party injured ; Per when * is a 


» 1Ventr. 37. 


ro. Eliz. 590. Os) Car, 200. 
Cop. §. 25. 
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faction, this is a redreſs of that i injury, an 
the ation ?. By ſeveral late ſtatutes, particularly 11 Geo. II. 


e all actions 6 We if: 2 man contadt.to Woo 
build a houſe. or deliver a horſe; and Kuli ene eee 
for which the ſufferer may have his remedy by action; but if the 
party injured a a ſum of money, or other thing, as a ſatis- 
a entirely takes away 


c: 19. in caſe of irregularity in the method of diſtreining; and 
24 Geo, II. c. 24. in caſe of miſtakes committed by juſtices of 


the peace; even gender of ſufficient amends, to the party injured 
is a bar of all actions, whether he thinks * 7 


r to accept ſuch 
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ic all matters in diſpute, concerning any perſonal chattels 


or perſonal wrong, to the judgment of two or more arbitrators ; 
who are to decide the controverſy: and if they, do not agree. it 
is uſual to add, that another perſon be called in as umpire, (im- 


perator or impar / to, whoſe ſole judgment it is then referred: 
or frequently there is only one arbitrator originally appointed. 


This deciſion, in any of theſe caſes, is called an award. And 


thereby the —_ is as fully determined, and the right 


. Ag. ved or ſettled, as it could have been by the agreement of 
the parties or the judgment of a court of juſtice . But the 
right of real property cannot thus paſs by a mere award*: which 
ſubtilty in point of form (for it is now reduced to nothing elſe) 


had it's riſe from feodal principles ; for, if this had 8 per- 
mitted, the land might have been aliened colluſively without the 
conſent of the ſuperior. Vet doubtleſs an arbitrator may now 
award a conveyance or a releaſe of land; and it will be a breach 


of the arbitration-bond to refuſe compliance. For, though 
originally the ſubmiſſion to arbitration uſed to be by word, or 


by deed, yet both of theſe being revocable in their nature, it 
is now become the practice to enter into mutual bonds, with 


condition to ſtand to the award or arbitration of the arbitrators or 


v 9 Rep. 79. V Brownl. 55. 1 Freem. 410. | 
* Whart. Ang. ſacr. I. 772. 21 Noll. Abr. 242. 1 Lord Raym. 11 5. 
| 35 umpire 
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umpire therein named *. And experience having ſhewn the great 
uſe of theſe peaceable and domeſtic tribunals, efpecially in ſettling 
matters of account, and other mercantile tranſactions, which are 
difficult and almoſt impoſſible to be adjuſted on a trial at law; the 
legiſlature has now eſtabliſhed the uſe of them, as well in contro- 
verſies where cauſes are depending, as in thoſe where no action 
is brought, and which ſtill depend upon the rules of the common 
law: enacting, by ſtatute 9 & 10 W. III. c. x5. that all mer- 
chants and others, who defire to end any controverſy, (for which 
there is no other remedy but by perſonal action or ſuit in equity) 
may agree, that their ſubmiſſion of the ſuit to arbitration or um- 
pirage ſhall be made a rule of any of the king's courts of record: 
and, after ſuch rule made, the parties diſobeying the award ſhall 
be liable to be puniſhed, as for a contempt of the court; unleſs. 
ſuch award ſhall be ſet aſide, for corruption or other miſbe- 
haviour in the arbitrators or umpire, proved on oath to the , 
court, within one term after the award is made. And, in con- 
ſequence of this ſtatute, it is now become a conſiderable part of 
the buſineſs of the ſuperior courts, to ſet aſide ſuch awards When 

partially or-illegally made; or to enforce their execution, when 
legal, by the fame proceſs of contempt, as is awarded for diſo- 
bedience to thoſe rules and orders which's are iſſued * the courts 
themſelves. 
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HE remedies for 700 wrongs, en are effected by the 
mere operation of law, will fall within a very narrow 
— there being only two inſtances of this ſort that at 
preſent: occur to my recollection; the one that of retainer, where 
a creditor is made executor or adminiſtrator to his debtor: 5 the 


ha Pg 


other, in the caſe of what the law calls a remtter. 
= 7 3 Ir a perſon indebted to adi makes his * or 


debtee his executor, or if ſuch creditor obtains letters of admi- 

iſtration to his debtor ; in theſe caſes the law gives him a re- 

medy for his debt, by allowing him to retain ſo much as will 

pay himſelf, before any other creditors whoſe debts are of equal 
3 degree . This is a remedy by the mere act of law, and grounded 
h upon this reaſon; that the executor cannot, without an apparent 
abſurdity, commence a ſuit againſt himſelf as repreſentative of 
the deceaſed, to recover that which is due to him in his own 
private capacity : but, having the whole perſonal eſtate in his 
hands, ſo much as is ſufficient to anſwer his own demand is, by. 
operation of law, applied to that particular purpoſe. Elle, boy - 
being made executor, he would be put in a worle condition than 


1 Roll. Abr. 922. Plowd. 543. 
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ch. 8 Was * 1 19 
AM the reſt of the wel beſides. For, though a ratable pay- 
ment of all the debts of the deceaſed, in equal degree, is clearly 
the moſt equitable method, yet as every ſcheme for a propor- 
tionable diftribution of the aſſets among all the creditors hath 
been hitherto found to be impracticable, and productive of more 
miſchiefs than it would remedy ; fo that the creditor who firſt 
- commences his ſuit is intitled to a preference in payment; it 
follows, that as the executor can commence. no ſuit, he muſt 
be paid the laſt of any, and of courſe muſt loſe his debt, in caſe 
the eſtate of his teſtator ſhould prove inſolvent, unleſs he be al- 
lowed to retain it. The doctrine of retainer is therefore the ne- 
ceſſary conſequence of that other doctrine of the law, the ptio- 
rity of ſuch creditor who firſt commences his action. But the 
_ executor fhall not retain his own debt, in prejudice to thoſe of a 

higher degree; for the law only puts him in the fame ſituation, 
as if he had fhed himſelf as executor, and recovered his debt; 
which he never could be ſuppoſed to have done, while debts of 
a higher nature ſubſiſted. Neither ſhall one executor be allowed 
to retain his own dedt, in r to that of his CO-EXECUtor | 


Nor ſhall an executor of bis own "gt be i in n any caſe — 
to o retaim . 


1. Renee is we he, hs hath the true die or 
ns Nee In lands, but is out of poſfeſſion th hereof and hath 
no right to enter without recovering poſſeſſion in an action, hath 
afterwards the freehold caſt upon him by ſome ſubſequent, and 
of courſe defective, title: in this caſe he is remitted, or ſent 
back, by operation of law, to his antient and more certain title“. 

The right of entry, which he hath gained by a bad title, ſhall be 
%%% facto annexed to his own inherent good one; and his defeaſible 
eſtate ſhall be utterly defeated and annulled, by the inſtantaneous 
act of law, without his participation or conſent*. As if A diſ- 

ſeiſes B, that is, turns him out of poſſeſſion, and dies ww a 


» Viner. Abr. f. Exccuters, D. 2. | «4 Litt. F. 659. 
© 5 Rep. 30. | bin © Co. Litt. 358. Cro. Jac. 489. 
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tion: now, if afterwards C the heir of the diſſeiſor makes a leaſe 
for life to D, with remainder to B the diſſeiſee for life, and D 
dies; hereby the remainder accrues to B, the diſſeiſee: who 
thus gaining a new freehold by virtue of the remainder, which 
is a bad title, is by act of law remitted, or in of his former 
and ſurer eſtate . For he hath hereby gained a new right of 
poſſeſſion, to which Who low oa. ANNEXES * en 


. n W int Jorg .. 5550 3 


Ir the fabſequent ee 3 of 1 WIR, be 3 be 


2 man s own act or conſent, as by immediate purchaſe being, of 
full age, he ſhall not be remitted... For the taking ſach ſubſe - 
quent eſtate was his own folly, and ſhall be looked upon as a 


waiver of his prior right ?. Therefore it is to be obſerved, 1 


to every remitter there are regularly theſe incidents; an antient 
right, and a new defeaſible eſtate of freehold, uniting in one and 


the ſame perſon; which defeaſible eſtate muſt be caſt upon. the 
tenant, not gained by his ow act or folly. The reaſon given by 


_ Littleton *, „Why this remedy, which operates ſilently and by the 


mere act of law, was allowed, is ſome what ſimilar to that given 


in the preceding article; becauſe otherwiſe he who hath a 


would be deprived of all remedy. For as he himſelf is the pe 


fon in poſſeſſion of the freehold, there is no other perſon Ki 


whom he can bring an action, to eſtabliſh his prior right, And 


for this cauſe the law doth adjudge him in by, remitter; that is, 


in ſuch plight as if he had lawfully recovered the fame. land by 
ſuit. | For, as lord Bacon obſerves ', the benignity of the law is 
ſuch, as when, to preſerve the principles and grounds of law, 
it depriveth a man of his remedy without his own fault, it will 


rather put him in a better degree and condition than in a worſe. 


Nam quod remedio deſtituitur, ipſa re valet; fi culpa abit. But 
there ſhall be no remitter to a right, for which the party has 


f Finch. L. 194. Litt. $. 683. | 4 $. 661. | 
Co. Litt. 348. 350. i Elem, c. 9. | 
ö | | no 
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85 max by dien as 11 the iſſue in tail * "WE" by the 
fine or warranty of his anceſtor, and the frechold is 8 
caſt upon him; he ſhall not be remitted to his eſtate tail: for 
the operation of the remitter is exactly the ſame, after the union 
of the two rights, as that of a real action would have been be- 
fore it. As therefore the iflue in tail could not by any action 

have recovered his antient eſtate, he Ma 5 not ee it 5 * re- 
mitter. 6 ENT D AV GS I 
"Ax! D 1505 much. for theſe n ee remedies, as well ir 
real as perſonal injuries, which are furniſhed by the law, where 
the parties are ſo peculiarly circumſtanced, as not to be able to 


apply for redreſs in the uſual and ordinary e to * courts 
of public NEE: Lo 
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; "Hf E "EY gil prinitipat, object of c our enguities is 1 re- 
Adreſs of injuries by uit i in courts * wherein the act of the 


cartien and the a& of law co-operate ; the act of the parties 
being neceſſary to ſet the law in motion, and the proceſs of the 
law being in general the only inſtrument, by which the parties 
are Wen to ene a certain 1 e redreſs. 1 A 
= Wo 
AND hes it will not bei improper to obſerve, that although, 
in the ſeveral caſes of redreſs by the act of the parties mentioned 
in a former chapter“, the law allows an extrajudicial remedy, 
| yet that does not exclude the ordinary courſe of juſtice : but it 
*% is only an additional weapon put into the hands of certain per- 
ſons in particular inſtances, where natural equity or the peculiar 
circumſtances of their ſituation required a more expeditious re- 
medy, than the formal proceſs of any court of judicature can fur- 
niſh. Therefore, though I may defend myſelf, or relations, from 
external violence, I yet am afterwards entitled to an action of 
aſſault and battery: though I may retake my goods, if I have a 
fair and peaceable opportunity, this power of recaption does not 
debar me from my action of trover or detinue : I may either 
enter on the lands, on which I have a right of entry, or may 
demand poſſeſſion by a real action: I may either abate a nuſance 
by my own authority, or call upon the law to do it for me: I 
may diſtrein for rent, or have an action of debt, at my own option: 
| e 
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Jr mp 1do not diftieim my en cattle e 1 may 
| compel him by: action of t 
if a 


reſpaſs to make me a fair ſatisfaction 
eriot, or a deodand, be withheld from me by fraud or force, 


1 W recover it though I never ſeized it. And with regard to 


—_— and — theſe, in their nature being merely an 


miſe, moſt indiſputably ſuppoſe a previous 
g redreſs ſome other way, which is given up 


by n amm But as to remedies by the mere operation of 


law, thoſe are indeed given, becauſe no remedy can be miniſtred 


by ſuit or r action, without running into the palpable abſurdity of 


an action againft himſelf; the two caſes wherein 
ing ſuch, wherein the only poflible legal remedy 


= $ 


Ix all other caſes it is a gene e eres nk] that 
mhidet there is a legal right, there is alſo a legal remedy, by ſuit 
oraction at law, whenever that a1 99S is invaded. And, in treat- 


5 ing of theſe remedies by ſuit in courts, I ſhall purſue the follow- 
ing method: firſt, I A ſpecies 


of courts of juſtice: and, ſecondly, I ſhall point out in which 
durts, and in what manner, the proper remedy may be 
had for any private injury; or, in other words, what injuries are 


cognizable, d how redreſſed, in ee We * of 


Wen 


Fu 167 e of courts — £ zuſtiee. Ae "OY we wil con- 
8 firſt, their nature and incidents in general; and, then, 
the ſeveral ſpecies of umme ned and F 1 the 
laws of e ep ee dh 
A cou is: tied to he a have W juſtice. 4 is judi- 
cially adminiſtred*. And, as by our excellent conſtitution the 


ſole executive power of the laws is veſted in the perſon of the 


king, | it will follow that all courts of juſtice, which are the me- 


b Co. Litt. 58, 
dium 
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wars te IA > „Dot minder 
ment, or letters patent, — by pref indie, Wills 
methods Kun er e ere can exiſt) the ings | 
di In all Aale Sense Wa inge is ſuppoſed-in-con nisten 
of law to | always preſent; but as that is in dae impoſſible, | 
he is there repreſented by his juiiges,. whoſe. power is only al 
No e _ Rogues cards; | ons tale; an; 


'F 4, A S - ** * 


Fo on * more 1 univettal and impartial: 
of juſtice between ſubje& and ſubject, ne hath appointed a 
prodigious variety of courts, ſome with a more limited, bikers £ 
with a more extenſive juriſdiction; ; ſome conſtituted to enquire 
_ — to hear and determine; ſome to determine in the 
firſt inſtance, others upon appeal and by way of review. All 
theſe in e turns will be taken notice of in their reſpectiv 0 
places: : and 1 ſhall therefore here only mention one diſtinction, 
that runs throughout them all ; viz. that ſome of them are courts 
of record, others not ꝙ record. A court of record is that where 
the acts and judicial proceedings are ww een foria 
' perpetual memorial and teſtimony: which rolls are called 
records of the court, and are of ſuch high and ſupereminent au- 
thority, that their truth is not to be called in queſtion. For it 
is a ſettled rule and maxim that nothing ſhall be averred againſt 


a record, nor ſhall any plea, or even proof, be admitted to the 


contrary*. And if the exiſtence of a record be denied, it ſhall 
be tried by nothing but itſelf; that is, upon bare inſpection 
whether there be any ſuch record or no; elſe there would be 
no end of diſputes. But, if there appear any miſtake of the 
clerk in making up ſuch record, the court will direct him to 
amend it. All courts of record are the king's courts, in right 
of his crown and royal dignity*, and therefore no other court 
hath authority to fine or a nn ſo that the 18 7 erection of 


© See book I. ch. - eb id. ws 
Co. Litt. 260. | — Finch. L. 231. 


a new 


f recor — eee dis chaotic: 
man; wi e law will datt äeruſt with any diſ- 
onary power over the fortune or liberty of a eee. 
Bauch are the courts · baron incident to every manor, and other in- 


ferior juriſdictions: where the proceedings are not enrolled or 
recorded; but as well, their exiſtence as the truth of the matters 
therein contained ſhall, if iſputed, be tried and determined by 


a jury. Theſe courts can hold no plea of matters cognizable by 
the common law, unleſs under the value of 40; nor of any 


forcible injury INS not OY ny nen to ys the 
| "OO of NE” tf der end e ibn es ci 


#4 £4; 44 Fg 5 1 7 
Ti * every: court theres ouſt 950 at leaſt rec 


ee 8 
pin actor, reus, and judex : the actor, or: plaintiff, who com- 
_ plains of an injury done; the reus, or defendant, who is called 
upon to make ſatis faction for it; and the judex or judicial power, 
vrhich is to examine the truth of the fact, to determine the law | 
ariſing upon that fact, and, if any injury appears to have been 
done, to aſcertain and by it's officers to apply the remedy. It 
is alſo uſual in the ag courts. to have ee, and advo- 


An W at een at — anſwers 1 to Abe procarater, or proctor, 
of the civilians and canoniſts. And he. is one who is put in 
the place, ſtead, or turn of another, to manage his matters of 
law. Formerly every ſuitor was obliged to appear in perſon, to 
proſecute or defend his ſuit, (according to the old Gothic con- 
ſtitution *) unleſs by ſpecial licence under the king's letters pa- 
tent'. This is ſtill the law in criminal caſes. . And an idiot can- 
not to this day appear by attorney, but in perſon *; for he hath 

not diſcretion to mahle him to point a Proger ſubſtitute and 


* 


11 


8 Salk. 200. 12 | Mod. TY | 50 3 . atornati . 
Alen e * Stiernhook ge jure Goth. J. „ 
Pope Boniface VIII, in 1 „% *,N, Boas: 1 0 

2.16. F. 3. ſpeaks of ** procuratoribus, qui in n Thid. 27. | 
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upon his being bro jt before be court in ſo defenceleſs a c 
dition, the judges are bound to take care of his i tereſts, and 
"_ en eee debe gehalt that any one preſent 


1 . Witarem e coeperunt Homines per procur 
1 with us, upon the ſame principle of ended, 1 — 
permitted in generùl, by divers antient ſtatutes, whereof the firſt. 
8 ab eme Weſt. WG * 10. that attorneys -may be mai } 
cute or defend any action in the (abſence of the parties to the 
uit. Theſe attorneys are now formed into a regular corps; they 
are admitted to the execution of their office by the ſupetior'courts 
of Weſtminſter-hall ; and are in all points officers of the reſpec- 
tive courts in which they are admitted: and, as they have many 
account of their attendance there, ſo they are pecu- 
Lirty ſabjee torheconfure and anintadverſiorr uf the judges. No 
man can practiſe as an attorney in any of thoſe courts, darfüchusis 
admitted and ſworn an attorney of that particular court: an attor- 
ney of the court of king's bench cannot practiſe in the court f 
common pleas; mor vice verſa, To practiſe in the court of 
chancery it is alſo neceſſury to be admitted a ſolicitor therein: 
and by the ſtatute 22 Geo. II. c. 46. no perſon. ſhall act as an 
attorney at the court of quarter ſeſſions, i ſuch as has been re- 
gularly admitted in ſome ſuperior court of record. 80 eurly as 
the ſtatute 4 Hen. IV. c. 18. it was enacted, that attorneys ſhould 
'be examined by the judges, and nohe admitted but ſuch as'were 
virtuous, learned, and ſworn to do their duty. And many ſub- 
e h have laid them under farther e erer 5 


* 


"Or e or ( we F call them) counfel, ee 
are two ſpecies or degrees; barrifters, and ſerjeants. The for- 
mer are admitted after a conſiderable Period of ſtudy, or at leaſt 
ſtanding, in the inns of court“; and are in our old books ſtiled 


> Bro. 4br.'t. idr. 1. ee Ye oy Tele eee 10880 TE, 
* Inf. 4. tit. 10. 5 c. 23. 22 Geo. II. e. 46. 23 Geo. II. e. 26, 
| | 2 See vol, I. introd. J. 1. 
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dt qualifie — office de ro- 

were Axteen years ſtanding ; at which time, ac- 

| to Forteſcue*, they might be called to the ſtate and de- 

2 90 [5 9k or ſervientet ad lem. How antient and ho- 

nourable this ſtate and degree is, the form, ſplendor, and profits 
attending it, have been ſo fully diſplayed by many learned wri- 

_ ters", that they need not be here enlarged on. I ſhall only ob- 
ſerve, that ſerjeants at law are bound by a ſolemn oath to do 
their duty to their clients: and that by cuſtom * the judges of 

the courts. of. Weſtminſter are always admitted into this vener- 
: able order, before they are advanced to the bench; the original 

of which was probably to qualify the pin barons of the ex- 
chequer to become juſtices. of aſſiſe, according to the exigence 
of the ſtatute of 14 Edw. III. c. 16. From both theſe degrees bs 
ſome. are uſually ſelected to be his majeſty's counſel learned in 
the law the two principal of whom are called his attorney, and 


| ſolicitor, general. The firſt king's counſel, under the degree of 


ſerjeant, was fir Francis Bacon, who was made fo honoris cauſa, 


without either patent or fee “; ſo that the firſt of the modern 


order (who are now the ark ſervants of the crown, with a 
ſtanding ſalary) ſeems to have been fir Francis North, afterwards 
lord keeper of the great ſeal to king, Charles II*. Theſe king's 
_ counſel anſwer in ſome meaſure to the advocates of the revenue, 
advocati Hei, among the Romans. For they muſt not be em- 
ployed in any cauſe againſt the crown without ſpecial licence; 
in which reſtriction they agree with the advocates of the fiſc” : 
but in the imperial law the prohibition . carried ſtill farther, 
and perhaps was more for the dignity ofthe ſovereign; for, ex- 
cepting ſome peculiar cauſes, the fiſcal advocates were not per- 
mitted to be at all concerned 1 in private ſuits between ſubſe ect and 


2 de LL. e. 305 | | | & of ſerjeant at law.“ 

Forteſc. ibid. 10 Rep. pref. Dugdal. 2 Inſt. 214. 
Orig. Jurid. To which may be added u Forteſc. c. 50, EY 
a tract by the late ſerjeant Wynne, printed „See his letters. 256, | 

in 1765, intitled, “ obſervations touching * See his life by Roger North. 37. 
the antiquity and dignity of the degree 7 Cod. 2. 9. 1. 
5 5 . D 2 ſubject 3 


Pr 


ſubje a. 48 - = carbs tha of late years pe of gra e lets 

der patent of precedenee to f malt hr barriſters, as the crown thinks | 
eto honour with that marke of diſtinction : whereby they i} ; 

intitled to ſuch rank and pre- audience as are afligned in their 

BF ook, reſpective patents; f ſometimes next after the king's attorney ge- 

neral, but uſually next after his ' majeſty's' counſel then being. 

Theſe (as well as the queen's: attorney a and ſolicitor gener b Prank 

promiſcuouſly with the king's counfel, 'and together with them 

_ fit within the bar of the reſpective courts: but receive no ſala- 

ries, and are not ſworn; and therefore are at liberty: to be re- 

tained in cauſes againſt che crown. And all other ſerjeants and | 

barriſters indiſcriminately (except in the court of common peas, 

where only ſerjeants are admitted) may take upon them the pro- 

tection and defence of any ſuitors, whether plaintiff or defend- 

ant; who are therefore called their chents, like the dependants 5 

upon the antient Roman orators. Theſe indeed practiſed gratis, 

for honour merely, or at moſt for the ſake of gaining influence : 

and ſo likewiſe it is eſtabliſhed with us*, that a counſcl can 

maintain no action for his fees; which are given, not as ocatio 

vel conduttio, but as quiddam honorarium ; not as a ſalary or hire, 

but as a mere gratuity, which a counſellor cannot demand with- 

out doing wrong to his reputation“: as is alſo laid down with 

regard to advocates in the civil law *, whoſe honorarium was di- 

. rected . a decree of the ſehare not to 0. in * caſe ten 


- 


ei 8 75 The 50 vebunlelk with the queen? 8 
Pre- audience in the courts is reckoned attorney and ſolicitor. | 
of ſo much conſequence, that it may not be 8. Sexjeants at law... 
amiſs to ſubjoin a ſhort table the prece- 9. The recorder of London. 
dence which uſually obtains N the 10.” Advocates of the civil law. | 
praQtiſers. £ 11. Barriſters. | | 
1. The king's premier 1 (ſo con- In the court of exchequer twa as the moſt 
ſtituted by ſpecial patent.) experienced barriſters, called the pf man 
2. The king's antient ſerjeant, or the and the z44-man, (from the places in which 
eldeſt among the king's ſerjeants. they fit) have alſo a precedence i in e 
3. The king's advocate general. d eld. tit. hon. 1. 6. 7. 
4. The king's attorney general. Davis pref. 22. 1 Chan. Rep. 38. 
5. The king's ſolicitor general. a Davis. 23. 
6. The king's ſerjeants. | 9 
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thouſand (fangs or * $04, o £ Englit 8 E 
order to encourage, due freedom. of ſpeech in the lawful defence | 


of their clients, and at the ſame time to give a check to the vn- 
ſeemly licentiouſneſs of proſtitute and illiberal men (a few of 


whom may ſometimes infinuate themſelves even into the moſt 


honourable profeſſions) it hath been holden that a counſel is not 
anſwerable for any matter by h him ſpoken, relative to the cauſe in 


hand, and fuggeſted in his client's inſtructions; although ĩt ſhould 


reflect upon the reputation of another, and even prove abſolutely 
groundleſs: but if he mentions an untruth of his own inven- 
tion, or even upon inſtructions if it be impertinent to the cauſe 
in hand, he is then liable to an action from the party injureds. 
And counſel guilty of deceit or colluſion are puniſhable by the 
ſtatute Weſtm. 1. 3 Edw. I. c. 28. with impriſonment for a year 
and a day, and perpetual ſilence in the courts: a puniſhment, ſtill 
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E are next to conſider the foveral ſpecies and dikinQivag 

of courts of jaſtice, which are acknowleged and uſed in 
this kingdom. And theſe are either ſuch as are of public and 
general Juriſdiction throughout the whole realm; or ſuch as are 
only of a private and ſpecial juriſdiction in ſome particular parts 
of it. Of the former there are four ſorts; the univerſally eſta- 
bliſhed courts of common law and equity; the eccleſiaſtical 
courts ; the courts military; and courts maritime. And, firſt, of 
ſuch public courts as are courts of common law or equity. 
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„ THE policy of our antient conſtitution, as regulated and eſ- 

3 tabliſhed by the great Alfred, was to bring juſtice home to every 
5 man's FS by conſtituting as many courts of Judicature as there 

are manors and townſhips in the kingdom; wherein injuries were 
redreſſed in an eaſy and expeditious manner, by the ſuffrage of 
neighbours and friends. Theſe little courts however communi- 
cated with others of a larger juriſdiction, and thoſe with others 
of a ſtill greater power ; aſcending gradually from the loweſt to 
the ſupreme courts, which were reſpeCtively conſtituted to cor- 
rect the errors of the inferior ones, and to determine ſuch cauſes 
as by reaſon of their weight and difficulty demanded a more ſo- 
lemn diſcuſſion. The courſe of juſtice flowing in large ſtreams 
from 
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from the king, WON to his fi 
and being then ſubdivided into malle channels, till the Whole 
and every part of the kingdom were Plentifully watered and re- 
freſhed. An inſtitution chat ſeems highly agreeable to the dic- 
rates of natural reaſon, as well us of more enlightened policy ; ; 

being equally fimilar to that which prevailed in Mexico and Peru 
before they were diſcovered by the Spaniards ; and that which 
was eſtabliſhed in the Jewiſh republic by Moſes. In Mexico each 
town and province had it's Peper judges, Who heard and decided 
cauſes, except hen the point in litipation was too intricate for 
their determination ; and then it was remitted to the ſupreme 
court of che empire, eſtabliſhed in the capital, and confiſting 
of twelve judges*. Peru, according to Garcilaſſo de Vega * 
hiſtorian deſcended from the antient Incas of that country) was 

divided into ſmall diftri&s containing ren families each, all re- 
giſtred, and under one magiſtrate; who had authority to decide 
little differences and puniſh petty crimes. Five of theſe compo- 
Ted a higher claſs or y families; and two of theſe laſt com- 
poſed another called a hundred. Ten hundreds conftituted the lar- 
== diviſion, mer ofa thouſand n and each divifion had 


> fx 


: Qinarion'®, „. In like manner we read of Moſes ; that, Buding the 
___ Nole'adminiſtration of juſtice too heavy for him, he * choſe able 
* men out of all Ifrael, ſuch as feared God, men of truth, hating 
v covetouſneſs; and made them heads over the people, rulers 
f thoufands, rulers of hundreds, rulers of fifties, and rulers of 
tens: and they judged the people at all ſeaſons; the hard cauſes. 
<:they brought unto Moſes, but every ſmall matter they judged 
«themſelves *.” Theſe inferior courts, at leaſt the name and 
form of them, fill continue in our legal conſtitution : but as 
the ſuperior courts of record have in practice obtained a concur- 
rent original juriſdiction with theſe; and as there is beſides a power 
of removing plaints or actions thither from all the inferior ju- 
Fiſdictions; upon theſe accounts (among others) 1 it has happened 


Mod. Un: Hit XXXviii. 459. „ Exod, c. 18. 
» Lid. xxxix. 14. 


that 


mn ion; Wedge for the Laer hs bel nie 15 matter 
of ſome ſpeculation; ; when we conſider on the one hand the en- 
creaſe of expenſe and delay, and on the other the more uptight 
and impartial decifion, that FOO! 2 1 r . of Jaruic- 
. 5 4 3 . 5 1 f 44 * N TIF 
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| Tur ka I Gal u ret in e on eld ſeveral courts, 
| conſtituted for the redreſs of civil injuries, (for with thoſe of a 
Jjuriſdiction merely criminal. I ſhall not at preſent concern my- 


ſelf) will be by beginning with the loweſt, and thoſe whoſe ju- 


riſdiction, though public and generally diſperſed throughout the - 


kingdom, is yet, (with regard to each particular cout) confined 
to very narrow limits; and ſo aſcending e to e of 
2 * moſt extenſive and tranſcendent power: PP HIT 50175 
e 1 55 PUPS. 


7 * T H * cor 1 at the Banne time che moſt . 8 
Dy ; court of: - juſtice, known to the law. of England is the court, of 


piepoudre, curia pedis pubverizati; ſo called from the duſty. feet of 
the ſuitors ; ; or according to ſir Edward Coke l, becauſe Juſtice 
is there done as ſpeedily as duſt can fall from the foot. Upon 


| ſpeedy, as well as public. But the etymology, given us by a 
learned modern writer is much more ingenious and ſatisfactory; 
it being derived, according to him, from pied puldreaux' a ped- 
lar, in old french, and therefore ſignifying the court of ſuch 
petty chapmen as reſort to fairs or markets. It is a court of re- 


very fair or market, and not in any preceeding one, So that the 


Wiki the compaſs of one and the fame day. The court hath 


d 4 Inſt. 272. 5 „ Barrington's obſervat. on the ſtat. 337. 
* Ruth, c. 4. | kao LED 


the ſame principle that juſtice among the Jews was am ted 
in the gate of the city, that the proceedings might be the more 


cord, incident to every fair and market; of which the ſteward 
of him, who owns or has the toll of the market, i is the Judge. : 
It was inſtituted to adminiſter juſtice for all i injuries done in thet 


injury muſt be done, complained of, heard, and "determined, 


cognizance | 
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| "eognizance of * matters that can poſſibly ariſe within the pre- 
einct of that fair or market; and the plaintiff muſt make oath 
that the cauſe of an action aroſe theres. From this court a writ of 
error * in the nature of an appeal, to the courts at Weſtmin- 
"ter *, The reaſon of i it's inſtitution ſeems to have been, to do 
juice expeditiouſly among the variety of perſons, that reſort from 
diſtant places to a fair or market: fince it is probable that no 
inferior court ee able to ſerve it's proceſs, or execute 
it's 7 on both or perhaps either of the parties; and 
therefore, unleſs this court had been erected, the complaint muſt 
NY have Mews: even in the firſt inſtance to ſome oo. 


u. Tu HE ridings is a court Abend to Ay manor in 
the kingdom, to be holden by the ſteward within the ſaid ma- 
nor. This court - baron is of two natures : the one is a cuſtom- 
ary court, of which we formerly ſpoke*, appertaining entirely 
to the copyholders, in which their eſtates- are transferred by 
| ſurrender and admittance, and others matters tranſacted relative 
to their tenures only. The other, of which we now ſpeak, is a 
court of common law, and it is the court of the barons, by which 
name the freeholders were ſometimes antiently called; for that it 
is held before the freeholders who owe ſuit and ſervice to the ma- 
nor, the ſteward being rather the regiſtrar than the judge. Theſe 
courts, though in their nature diſtin, are frequently confound- 
ed together. The court we are now conſidering, vs. the free- 
holders' court, was compoſed of the lord's tenants, who were 
the pares of each other, and were bound by their feodal tenure 
to aſſiſt their lord in the diſpenſation of domeſtic Juſtice. This 
was formerly held every three weeks; and it's moſt important 
buſineſs is to determine, by writ of right, all controverſies re- 

lating to the right of lands within the manor. It may alſo hold 
plea of any perſonal actions, of debt, treſpaſs on the caſe, or 
the like, where the debt or damages do not amount to 2 ſhil- 


5 Stat. 17 Edw. IV. c. 2. . : Co. Litt, 58. 
> Cro. Eliz. 773. * Book II. ch. 4. ch. 6. and ch. 22. 
Vo I. III. 1 kings 
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ved into ier conrts by the king's writs 
geula —_— according 40 che akute ch the! 1 
After re given, a a Writ 4110 of c : 5 
courts at Weſtminſter to. rehear and review the aufe, os not-a 
writ of error; for this is not a court of record: and therefore : 
in all theſe writs of removal, the firſt direction Seen is to cauſe 
the Plaiat to dhe ares zordec eee bee ee 
III. A patio jy court is onl by Beet eee 3 
held for all the inhabitants of a 3 hundred inſtead of a 
manor. The free ſuitots are here alſo the judges and the fieward 
the regiſtrar, as in the cauſe of a court baron. It is likewiſe no 
court of record; reſembling the former in all ROK, except, that 
in point of territory it is of a greater juriſdaction *. This is ſaid 
by fir Edward Coke to have been derived out of ths eee 
for the eaſe of the people, that they might have; juſtice dane to 
them at their on doors, without any charge or loſs of time: 
but it's inſtitution was. probably co-eval with that of hundreds 
themſelves, which were formerly obſeryed” to have been intro- 
duced though net invented by Alfred, being dexived from the 
polity of the antient Germans. The centers, we may remember 
were the principal inhabitants of a diſtrict compoſed of different 
villages, ne in nm an enen, but after ard oply 


1 o Finch-248. 1 F. N. B. by 70. Fingh. 1740 8. 
'® Stiernhook de jure Goth. F B. 18. | 
F. N. B. 3, 4. See append. Ne. I. 5. 2. Finch. L. 248. nn Wy 4 
A Ren. Prefs | San 
» Sce append. No. I. f. 3. Vol. I. introd. 5. 4. 
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eint et deinen qui juru per pine | 
en "ro guts,” ex plebe comites, confilium i- 
This hundred court was deno- 
othic conſtitution . But this court, as 
— are — — liable to removal from hence, as from the com- 
mon court=baron; and by the ſame writs, and may alſo be re- 
viewed by writ of falſe judgment, is en n into pods, gh 
2 Mur 1 to Was eriat of ations.” 2 
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BTL. 


Iv. Tx E county court is a court chiniſſbtit'y to be juriciction 
of the ſheriff. It is not a court of record, but may hold pleas 
of debt or damages under the value of forty ſhillings *. Over 
ſome of which'cauſes theſe inferior courts have, by the expreſs 5 
words of the ſtatute of Glouceſter , a juriſdiction totally exelu- 
ſive of the king's ſuperior courts. For in order to be entitled to 
ſue an action of treſpaſs for goods before the king's juſticiars, 
the plaintiff is directed to make affidavit that the cauſe of action 
does really and bong fd amount to 40 5: which affidavit is now 
unaccountably diſuſed o, except in the court of exchequer. The- 
ſtatute alſo 43 Eliz. c. 4 which gives the judges in all perſonal 
actions, where the Jy aſſeſs . ee than 40 0 4 122 


Centeni ex nd pagis ne. idęue * x d+ morib. German. c. 1 3.851 
inter ſuos vocantur; et, quod primo numerus Y Stiernhook, J. 1. c 2. 
fuit, jam nomen et boner G Tac. de mor. * 4 Inſt. 266. 
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are removeable from hence into the king's ſuperior courts, by 


8 to e at the county court) 5 01 A 


plebeiae juſtitiae et theatrum comitivae alen is — . re * 
all acts of parliament at the end of every ſeſſion were wont to be 
there publiſhed by the ſheriff; — all outlawries of abſconding 
offenders are there proclaimed; and why all popular elections 
Iders are to make, as formerly of ſherifts and 
conſervators of the peace, and ſtill of coroners, verderors, and 
knights of the ſhire, muſt ever be made in pleno camitatu, or, 
in full _— court. By the ſtatute 2 Edw. VI. e. 25; no county 
court - ſhall be adjourned longer than for one month, conſiſting 
of twenty eight days. And this was alſo the antient uſage, as 
appears from the laws of king Edward the elder © : © praepofetits 
(that is, the ſheriff) ad quartam circiter ſeptimanam frequentem 
*< Populi concionem celebrato; cuique jus dicito; hitefque fingulas di- 
C rimito. In thoſe times the county court was a court of great 
dignity and ſplendor, the biſhop and the ealdorman (or earl) with 
the principal men of the hire ſitting thertin to adminiſter juſ- 
tice both in lay and ecclefiaſtical cauſes. But it's dignity was 
much impaired, when the biſhop was prohibited and the ear! 
neglected to attend it. And, in 1 5 times, as proceedings 


writ of pone or F REIGN 1 in the ſame manner as from hundred- 
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e Finch. 318. F. N. B. 152.” EE. Fadgari * 
5 22 v. comitatas. a F. N. B. 70. Finch. 445. 

7 c. 11. | wings what | 
courts, 
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cuts, and „ ; and a» the fame writ of falſe judgment 
may be had, in nature on a writ of error; _- age nne 
den een bringing acti main. e e, 2 789 

Mato Ba S ee Wy to e e Abe 17 


Tuns [ave the ſeveral Aenne bs tes rags z 


means pe * miverſ eee the realm, are 1 5 


yet communicating v vith, and as it were — 108 the ſu- 
perior courts extended and general nature; which are 
calculated fon the a a 


di mir iſtration of redreſs not in any one lord- 
red, 2 re wwe gr the n my 


£7 7 1 i ts, : - 
| v. The © court roof common ples, 0 or, as it is i frequently t termed 
in an the ade. common bench. 

* the amtionh Sons 3 there was 3 one ſuperior 
court of juſtice in the kingdom: and that had cognizance both 
of civil and ſpiritual cauſes; viz. the wittena-gemote, or general 
council, which aſſembled annually or oftener, wherever the king 
kept his Eaſter, Chriſtmas, or Whitſontide, as well to do private 
juſtice as to conſult upon public buſineſs. At the conqueſt the 
eccleſiaſtical juriſdiction was diverted into another channel; and 
the conquerors, fearing danger. from theſe annual parliaments, 
contrived allo to ſeparate their miniſterial power, as judges, from 
their deliberative, as counſellors to the crown. He therefore eſ- 
tabliſhed a conſtant court in his own hall, thence called by Brac- 
ton and other antient authors aula regia or aula regis. This court 
was compoſed of the king's great officers of ſtate reſident in his 
palace, and uſually attendant on his perſon : ſuch as the lord 
high conſtable and lord mareſchal, who chiefly preſided in'mat- 
ters of honour and of arms; determining according to the law 
military and the law of nations. Beſides theſe there were the 
lord high ſteward, and lord great chamberlain; the ſteward of 
the houſhold ; the lord chancellor, whoſe peculiar dannen it was. 
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4 3. Fenn 
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treaſurer, Who Was the principal adviſer matters 5 
to the Wr ' Theſe high officers v were allifted by s certain mf 
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bad Aan ine Eg, en armed ' 
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ciar or capitalis jufticiarius totius Angtine 5 whio' ſo the prin- 
wi et . Nat, the; eco Fi man in n the kingdom, and by 
e of his office guardian of the realm in the king 's abſence. 
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are great oniverſal court being bound to o new Me King's 
Jos {chold in all his progreſſes and expeditions, the tial of com- 
mon eee was Wund y burthenſome 


| brian very pe Fama — to that adele which now for f 
eleventh chapter of mag? arte, and macts © that — 
s gitu non Jequantur curiam re gin, fed teneantur in aliqpuo loco certo.” 
This certain place was eſtabliſtica in Weſtminſtershall, the place 
where the aula regis originally fate, when the king reſided in that 
city; and there it hath ever ſince continued. And the court 
being thus rendered fixed and ſtationary, the judges became fo 
too, and a chief with other juſtices of the common pleas was 
thereupon appointed; with juriſdiction to hear and determine 
all pleas of land, and injuries merely civil between ſubject and 

ſubject. Which critical eſtabliſhment of this principal court of 

| J Spelm. GJ. 331, 2, 3. Gilb. Hiſt. C. P. introd. 1 5. eee e 
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3 Wax on GG 
1 law, at that particular juncture and thn particular 
| plc gue 8 may inns of court in it's neighbourhood ; and, 

together the whole body of the common law- 


= Gabler the Jaw. itſelf to withſtand the attacks of the ca- 
-iviliens,: who laboured to extirpate and deſtroy it. 


This eee ſoon. after copied by king Philip the fair in 


TT who about the year 1302 fixed the parliament of Paris to 
abide conſtan 


uſed frequently. to decide the cauſes that were there depending: 
but egen han ay ha the ſole cognizance of the parlia- 


*. And £10 Aldein 1495 the em- 


pA FY 


Tas cole 6 4b n . 
75 it's juriſdiction, and the power of the chief juſticiar being 
alſo. conſiderably curbed by many articles in the great charter, 


the authority of both began to decline apace under the long and 
troubleſome reign of king Henry III. And, in farther purſuance 


of this example, the other ſeveral offices of hs: chief juſticiar 
were under Edward the firſt:(who-new modelled the whole frame 
of our judicial polity) ſubdivide, 

of judicature. A court of chivatsy Was-e 
conſtable; and mareſchal preſided ; as did the Reward of the 
houſhold over another, conſtituted to regulate the-king's domeſtic 
ſervants. The high ſteward, with the barons of 


parliament, 


formed an auguſt tribunal for the trial of delinquent peers; and. 


the barons reſerved to themſelves in parliament the right of re- 
viewing the ſentences of other courts in the laſt refort. The 
' diſtribution of common juſtice between man and man was thrown. 
into ſo provident an order, that the en j icial officers were 


i See vol. ag 90> $. 1. 55 ? . Xxix. 467. 
* Mod. Un. Diſt. xxiii. 396. : 
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tly in that metropolis; which before uſed to follow 
the perſon of the king, wherever he went, and in which he himſelf 


im ian: I. 1 A perial chamber (which before 
9 e e the court and houſhold) to be conſtantly 
8 * ae om: ene it was Fer Caſe tranflates 1 to 
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h other: FO 8 chancery 


made to form a aa upon ea 
iſſuing all original writs un 
the common pleas being allowed to det 


private ſubjects; the exchequer managing the king s revenue e; -and | 


the court of king's bench retaining all the — Qion which 


was not cantoned out to other courts, and particularly che ſuper- : 
intendence of all the reſt by way of appeal; and the ſole i 


nizance of pleas of the crown or criminal cauſes. For pleas or 


e include ſubje& and 


ſubject. The former of 5 were the proper object of the ju- 


riſdiction of the court of king 's bench ; the latter of the court 


of common pleas : which is a court of record, and is ſtiled by 


law ; for 


299 $979; ne 


fir Edward Coke ® the lock and key of the co 


herein only can real actions, that is, actions which concern the 
ly brought: and all 
other, or perſonal, Pleas between man and man are likewiſe here 


determined; though in ſome VC them the 8860 bench has alſo 2 
concurrent authority. | | | 


right of freehold or the realty, be origin: 


— 


Tux fr of this 6 court are at heave: 1 four i in commber,” one 
chief and three puiſnd Juſtices, created by the king's letters pa- 


tent, who {it every day in the four terms to hear and determine 
all matters of law ariſing in civil cauſes, whether real, perſonal, 
or mixed and compounded of both. Theſe it takes cognizance of, 


yal from the inferior courts be- 


as we!l originally, as upon remo' 


fore-mentioned. But a writ of error, in the nature of an appeal, 


lies from this court into the court of king 8 bench. 


— 


n 4 Inſt. 99. i . | might at all times be fully ſupplied with 
n King James J, during part of his reign, judges of the ſuperior courts. And, in ſub- 


appointed five judges in every court, for ſequent reigns, upon the permanent indiſ- 


the benefit of a caſting voice in caſe of a poſition of a judge, a fifth hath been fome- 
difference in opinion, and that the circuits times appointed, Raym. 475. 
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v.. 1 uE court of king's $ Pech 0 called becauſe the king 


. 45S 


uſed formerly to fit there in perſon o, the ſtile of the court ſtill 
being coram ipſo rege is the ſupreme court of common law in the 


kingdom; conſiſting of a chief juſtice and three puiſus juſtices, 


who are by their office the ſovereign conſervators of the peace 
and ſupreme coroners of the land. Vet, though the king him- 
ſelf uſed to fit in this court, and ſtill is ſu ppoſed fo to do; he 
did not, neither by law is he empowered ? to, determine any 


cauſe or motion, but by the mouth of his ES, to wh om he 
bath committed his whole Joi authority * a 


8: 2 a elf 


17 urs court (which as we have faid) is. the remnant of the 
outs regia, is not, nor can be, from the very nature and conſti- 


tution of it, fixed to any certain place, but may follow the king's | 


perſon wherever he goes; for which reaſon all proceſs iſſuing out 


of this court in the king's name is returnable < ubicunque fueri- 


rc nus in Anglia. It hath indeed, for ſome centuries paſt, uſually 
ſate at Weſtminſter, being an antient palace of the crown; but 


might remove with the king to Vork or Exeter, if he thought 
proper to command it. And we find that, after Edward I had 
| conquered Scotland, it actually fate at Roxburgh *. And this 
moveable quality, as well as it's dignity and power, are fully ex- 


preſſed by Bracton, when he ſays that the juſtices of this court 


are £< capitales, generales, perpetui, et majores; a latere regis re * 
* dentes; qui omnium aliorum corrigere tenentur injurias et errore 


And it is moreover eſpecially provided in the articuli ſuper ne 


that the king's N and the Juſtices of his bench, ſhall 


* 4 Inſt. 73. times, . T is ſaid to have ſate there in 
' ee book I. ch. 7. The king uſed to de- perſon, but was informed by his judges that 
cide cauſes in perſon in the aula regia. * In he could not deliver an opinion. 


© curia domini regis ipſe in propria perſona jura 2 4 Inft. 71. 


« gecernit.” ( Dial. de Scacth. J. I. f. 4.) Af- 7 M. 20, 21 Edw. I. Hale Hiſt, C. L. 200. 


ter it's diſſolution, king Edward I frequently J. 3. c. 10. 
fate in the court of king's bench. (See the 28 Edw. I. c. 5. 
records cited 4 Burr. 851.) And, in later ; 0 


Vo L. III. 3 „„ © 
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Civil corporations in the dung b. It commands magiſtrates and 
others to do What their dut requires, in every caſe where thete 
zs no other ſpecific remedy. It protects the liberty of the ſub- 
ject, by ſpeedy and ſummary interpoſition, It takes cognizance % 
both of criminal and ciyil cauſes ; the former 1 in what is called 
the ctown-fide or Rohm endes; the latter in the plea-ſide of the 
court. The juriſdiction of the crowni-fide it is not our preſent 
buſineſs to Wader that Will be more properly diſcuſſed in the 
enſuing volume. But bn the plea-ſide, or civil branch, it hath 
an original juriſdiction and cognizance of all zr/þaſes, and other 
injurtes, alleged to be committed vi er armis: which, being a 
breach of the peace, favour of a criminal nature, although the 
action 18 brought for a civil remedy; and for which the defend- 
ant ought in ſtrictneſs to pay a fine to the king, as well as da- 
mages to the injured party *. This court might likewiſe, 'upon 
the diviſion of the aula regia, have originally held plea of any 
other civil action whatſoever, (excepting actions real, which are 
now very ſeldom in uſe) provided the defendant 'was an officer 
of the court; or in the cuſtody of the marſhall, or priſon-keeper, 
of this court, for a breach of the peace or any other offence “. 
In proceſs of time, by a fiction, this court began to hold ples 
of all perſonal actions whatſoever, and has continued to do ſo for 
ages*: it being ſurmiſed that the defendant is arreſted for a ſup- 
poſed treſpaſs, which he never has in reality committed; and 
being thus in the cuſtody of the marſhall of this court, the 
plaintiff i is at liberty to proceed againſt him for any other perſo- 
nal injury: which ſurmiſe, of being in the marſhalbs Ros 
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8 this maxim is ever anvariably obſerved, that no fiction ſhall ex- 
tend to work an injury; it's proper operation being to prevent a 


W o N a. a 43 
berty to diſpute . And theſe tions of | 


law, though at firſt they may ſtartle the ſtudent, he will find upon 


ration to be highly beneficial and uſeful : eſpecially 


miſchief, or remedy an inconvenience, that might reſult from the 


general rule of law. So true is it, that in fi#ione juris ſemper fub- 
Abit aequitas *. In the preſent caſe, it gives the ſuitor his choice 


of more than one tribunal, before which he may inſtitute his ac- 


tion; and prevents the circuity and delay of juſtice, by allowing 
that ſuit to be originally, and in the firſt inſtance, commenced in 
this court, which after a determination in another, might ulti- 
W 8 be n 150 it on a writ of error. 


* 


a this court is | likewiſs a court tof appeal, into W may 


| bs removed by writ of error all determinations of the court of 


common pleas, and of all inferior courts of record in England : 


and to which a writ of error lies alſo from the court of king' 8 


bench in Ireland. Vet even this ſo high and honourable court is 
not the dernier reſort of the ſubject: & if he be not fatisfied with 
any determination here, he may remove it by writ of error into 


the houſe of lords, or the court of exchequer chamber, as the 


caſe may happen; according to the nature of the ſuit, and the 
i IIS OTIS. ly 


VII. Tun court of e is inferior in n rank not only to 
the court of king's bench, but to the common pleas alſo: but I 
have choſen to conſider it in this order, on account of it's double 


capacity, as a court of law and a court of equity alſo. It is a 


very antient court of record, ſet up by William the conqueror * , 


as a part of the aula regia *, FOR regulated and reduced to it's 


4 Thus too in the, civil law : contra fic- cn 4 06 tis. ( Gotbofred. in Ef. l. 22. f. 3. 
tionem non adnittitur probatio: quid enim effi» 2 3 Rep. 30. 2 Roll. Rep. 502. 
cetet probatio veritatis, ubi fiftio adverſus ve- ® tt Rep, 31. | Co. Litt. 150. 
ritatem fingit ? Nam fictio nihil aliud eft, quam O Lamb. Archeion. 24. 
degis adverſus veritatem in re poſſibili ex juſſa © Madox, Hift. Exch. 109. | 
Sa preſent 
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checqued cloth; reſembling a cheſs-board; which covers the table 


divided into a court 10 en and a court 15 een 


denen order by th Edward 110 e e een 
order the revenues of the crown, and to recover the king's debts 


and duties. It is called the exchequer, ſcacchurium, from the 


there; and on which, when certain of the king's accounts are 


up, the ſums are marked and ſcored with counters. It conſiſts of 
two diviſions: the receipt of the exchequer, which manages = 
royal revenue, and with which theſe commentaries have no con- 


cern; and the court or judicial part of it, which: i is again _ 
AW we . 


Wings court of; ROS: is held i in RI. A What 3 betone | 


the lord treaſurer, the chancellor of the exchequer, the chief 
baron, and three puiſus ones. Theſe Mr Selden conjectures to 


have been antiently made out of ſuch as were barons of the king- 
dom, or parliamentary barons; and thence to have derived their 


name: which conjecture receives great ſtrength from Bracton's 


explanation of magna carta, c. 14. which directs that the earls and 
barons be amerced by their peers; that is, ſays he, by che barons of 


the exchequer*. The primary and original buſineſs of this court is 
to call the king's debtors to account, by bill filed by the attorney 


general; and to recover any lands, tenements, or hereditaments, 
any goods, chattels, or other profits or benefits, belonging to 
the crown. So that by their original conſtitution: the juriſdiction 


of the courts of common pleas, king's bench, and exchequer, 


was entirely ſeparate and diſtinct: the common pleas being in- 


tended to decide all controverſies between ſubject and ſubject ; 
the king's bench to correct all crimes and miſdemeſnors that 
amount to a breach of the peace, the king being then plaintiff, 
as ſuch offences are in open derogation of the jura regalia of his 


crown; and the exchequer to adjuſt and recover his revenue, 


wherein the king alſo is plaintiff, as the withholding and non- 
payment thereof is an injury to his jura fi/ſcaha. But, as by a 


fiction almoſt all ſorts of Civil actions are now allowed to be 


> 3 Guil. 1. in wh ops ver. ab f Tit, hon. 2. bY 16. 


Wilkins. V 3. i . c. 1. . 3: 
* 4 Inſt, 103 — 1 16. ” brought 
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Mech! in the king's bench, in like manner by another tion. 
all kinds of perſonal ſuits may be proſecuted in the court of ex- 
chequer. For as all the officers and miniſters of. this court have, 
like thoſe of other ſuperior courts, the privilege of ſuing and being 
ſued only in their own court; ſo alſo the king's debtors, and far- 
mers, and all accomptants of the exchequer, are privileged to ſue 
and implead all manner of perſons in the ſame court of equity, that 
they themſelves are called into. They have likewiſe privilege to 
ſue and implead one another, or any ſtranger, in the ſame kind 
of common law actions (where the perſonalty only is me 
as are Terre in the court of common pleas. 1 


12 


5 'Ta 18 gives . to the common Tow part of; their. juriſ- 
diQion;! which was eſtabliſhed merely for the benefit of the king's 
accomptants, and 'is. exerciſed by the barons, only of the exche- 
quer, and not the treaſurer or chancellor. The writ upon which 
all proceedings here are grounded i is called a quo minus in which 
the plaintiff ſuggeſts that he is the king's fatmer or debtor, and 
that the defendant hath done him the injury or damage com- 
plained of; quo minus ſuſficiens exiſtit, by which he is the leſs 
able, to pay the king his debt or rent. And theſe ſuits are ex- 
preſſly directed, by what is called the ſtatute of Rutland®, to be 
confined to ſuch matters only as ſpecially concern the king or his 
miniſters of the exchequer. And by the articuli ſuper cartasꝭ it 
is enacted, that no common pleas; be thenceforth holden in the 
exchequer, contrary to the form of the great charter. But now, 
by the ſuggeſtion of privilege, any perſon may be admitted to 
ſue in the exchequer as well as the king's accomptant. The ſur- 
miſe, of being debtor to the king, is therefore become matter 
of form and mere words of courſe, and the court is open to all 
the nation equally. The ſame holds with regard to the equity 
fide of the court: for there any perſon may file. a bill againſt 
another upon a bare ſuggeſtion that he is the king's accomptant; 
but whether he is ſo, or not, is never controverted. In this court, 


on the equity aide, the; clergy have long uſed to exhibit their : 
Þ to Edw. I. c. 11. 3 28 Edw. E. 4 | 
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bills "a the non-paym eee in Ubi "Ps e ae iſe of 
being the King's de dtor is no fiction, they being bound to pay him | 
. Arſt fruits, and annual tenths. Bot the cha ncery has of la Is | 
| aine oy mie” ſhare in this duſineſs . ELEC . : | 
N ee 8 1 #Y TOSS NG: 2 25:7 7 La ROE 
Wen of de Waise 3 1 Bd. ut. El 12. a writ of error muſt be 
firſt brought into the of exchequer chamber. And from 
their determination there ties, „ in  the' en . 8 A 


-writ of er- 


— * 
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VIII. The ene court of bee is oh oily n Kid 
n matters of civil property by much the moſt important of any, 
of the king's ſaperior and original eourts of juſtice. It has it's 
name of chancery, cuncellaria, from the judge who preſides here, 
the lord chancellor or cancel/arius ; who, fir Edward Coke tells 
us, is ſo termed à cancellando, from cancelling the king's letters 
patents when granted contrary to law, which is the higheſt 501nt 
of his juriſdiction *. But the office and. name of chancellor 
(however derived) was certainly known to the courts of the Ro- 
man emperors; where it originally ſeems to have fignified a chief 
| ſcribe or ſecretary, who was afterwards inveſted with ſeveral j ju- 
dicial powers, and a general ſuperintendency over the reſt of the 
officers of the prince. From the Roman empire it paſſed to the 
Roman church, ever emulous of imperial ſtate; and hence 
every biſhop has to this day his chancellor, the principal judge 
of his conſiſtory. And when the modern kingdoms of Europe 
were eſtabliſhed upon the ruins of the empire, almoſt every ſtate 
preſerved it's chancellor, with different juriſdictions and digni- 
ties, according to their different conſtitutions. But in all of them 
he ſeems to have had the ſuperviſion of all charters, letters, and 
ſuch other public inſtruments of the crown, as were authenti- 
cated in the moſt ſolemn manner; and therefore when ſeals came 
in uſe, he had A the Ont of the king's 1 ſeal. So that 


7 Toft. 88. 


* 


the 


omies, without writ or patent, an of- 


him belongs the appoistment of all 
bes of 86 peace e t che kingdom. Being formerly 
uſutliy an eccleſiaſtic, (for none elſe. were then capable of an 
office ſo converſant in writings) and Preſiding over the royal cha- 
pel®, he became keeper of the king's conſcience; viſitor, in 
right of the king, 
foundation; and patron of all the king's livings under the value 


dian of all infants, idiots, and lunatics and has the general ſu- 
perintendence of all charitable uſes in the kingdom. And all 
this, over and above the vaſt and extenſive juriſdiction which he 
exerciſes in his judicial N in the court of chancery : 
wherein, as in the exchequer, there are two diſtinct tribunals ; 
the one ordinary, being a court of common law; the other ex- 
traordinary, being a court of pac bi 


1 


Tax ordinary legal court is much n more antient than the court 


repeal and cancel the king's letters patent, when made againſt 
law, or upon untrue ſuggeſtions ; and to hold plea of petitions, 
monſtrans de droit, traverſes of offices, and the like; when the 


of which, as the king can never be ſuppoſed intentionally to do 
any wrong, the law queſtions not but he will immediately re- 


! Lamb. Arcbeion. 65, 1 Roll. Abr. 3858. Madox. hiſt, of exch, 42. 

® Stat. 31 Hen. VIII. c. 10. Rm 4 Rep. 54. 

® of the office of lord chancellor. eit. 1651. | 
drefs 


Soy 24 mak decluedh to be ks the ſame) 1 is with us at this | 
 oreated by'® Ws delivery of the king's great ſeal into his 


ateſt t weight and power of- any now ſubſiſting 1 in 

eingdom; and ſuperior i in point of precedeney to every tem- 
lord“. He! is a Privy« pou by his office, and, accord 
lord chan mere®, prolocutor of the houſe of 


all hoſpitals 4 colleges of the king's 


of 26/. per annum in the king's books. He is the general guar- : 


of equity. It's juriſdiction is to hoid plea upon a Hire facias to 


king hath been adviſed to do any act, or is put in poſſeſſion of 
any lands or goods, in prejudice of a ſubject's right . On proof 
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3 the eee bis eee, gy 
court to hold p. 
miniſter of the cour 
| ſeire facias) of partitions of lands in cop 
where any ward of the crown was concerned in intereſt, 50 Jang | 
as the military. tenures ſubſiſted : as it now may. alſo 
tithes of foreſt land, where granted by the Ling and claimed by 
a ſtranger-again rant | 
on ſtatutes, or recognizances in patuce. pr gun hav th 185 
23 Hen. VIII. c. 6. But if any cauſe comes to iſſue in this court, 
that is, if any fact be diſputed between the parties, the chancel- 
lor cannot try it, having no power to ſummon a jury but muſt : 
deliver the record propria manu into the court of king's be 
where it ſhall be tried by the country, and Judgment ſhall be 


It alſo appertain 
lea of all perſonal actions, where any of 


there given thereon”. "len when Judgment is given in chan · 


4 an appeal, Js out * this ordinary court into the court of vn 8 
bench“: though ſo little is uſually done on the common law 


ſide — i court, that I have met with no traces of any writ of 


error? being actually brought, fince the fourteenth Fear: of gums 


Elizaboths A. D. 157% „ 4 Wits 


„ va, 


In this 5 or Regel court is alſo kept val officina 22 


Zitiae: out of which all original writs that paſs under the gteat 
ſeal, all commiſſions of charitable uſes, ſewers, bankruptcy, 
idiocy, lunacy, and the like, do iſſue; and for which it is always 


open to the ſubject, who may there at any time demand and 
have, ex debito juſtitiae, any writ that his occaſions may call for. 


Theſe writs ſenlatiog: to the mens of the ſubject) and the re- 
1 Dt. $00 © 29 A4. Dyer. 315. 1 Roll, Rep. wes 


+ Co. Litt. 151. F. N. B. 62. e 
Bro. Abr. tir. dower. 66. Moor: 565. Y The opinion of lord Hows North i in 
Bro. Abr. t. diſmes. 10. 1682 (1 Vern. 131. 1 Equ. Caſ. abr. 129.) 
„„ that no ſuch writ of error lay, and that an 
Cro. Jac. 12. injunction might be iſſued againſt it, ſeems 
* Yearbook, 18 4 III. 25. 17 AF. * not to have been well conſidered. | 
turns 


ct is a party, It might. likewiſe hold a {by 
oparcenary”', and of dower\, | 


e Wer 
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* rein the crown. is immediately or me- 
ved in 2 little ap * N 


JJ i EE CS 


tincti ' between law and equity x PRES 
i ons at v Bear's known, nor ſee 

ountry at any rims %s ry 
er, when adminiſtred by the > — was 


2 5 > I * — * 31 
5 > bi 5 - x 5 to the ; 
i; 3 2 p 
Y 1 F o 


law, and to appl 


3 ever | bean known, 


*; the jus pruetorium, or diſ- 


praetor, being diſtin from the /eges or ſtanding. 
but the power of both centered in one and the ſame 
trate, who was equally intruſted to prenounce the rule of 
it to particular caſes by the principles of equity. 


With us too, the aula e, which was the ſupreme court of 
judicatare, dub adminiſtred equal juſtice according to 
the rules of both or either, as the caſe take chance to require: 
and, when that was broken to pieces, the idea of a court of 

iſtinguiſhed from a court of law, did not ſubſiſt in 


| the originals: plan of partition. For though equity is mentioned 


by Bratton as a thing contraſted to ſtrict law, yet neither in 
that writer, nor in Glanvil or Fleta, nor yet in Britton (compo- 


ſed under the auſpices 


* The council of a inflituted by 
John III, king of Portugal, to review the 


ſentences of all inferior courts, and mode- 
rate them by equity, (Mod. Un. Hiſt. xxii. 


and in the name of Edward I, and treat- 


as well upon inch of * as 5 wol 


of poſitive law. (Lord Kayms. hiſtor. law- 
tracts, I. 325. 330. princ. of equit. 44) | 
b Thus Cicero; jam illis promiffis nou 


237.) ſeems rather to have been a court of ge fandum, quis non widet, quae coaffus 


appeal. F 


Thus too the nenen of Paris, the 
court of ſeſſion in Scotland, and every other 


juriſdiction in Europe of which we have any 


tolerable account, found all their deciſions 


Yo L. III. 


42 


* quis metu et deceptus dolo prom'ſerit ? puae 


cc guidem plerumgue jure praetorio liberantar, 
6 nounulla legibus.” Offic. J. . | 


6 J. 2. c. 7. fol. 23. 


8 „„ 


lt ferms therefore 


de a that when the 
original writs und confining bene al to that bottom, 
gave a harſh or imperfect judgmen | 7 
uſed to be to the king in panda aſſiſted by bis privy council; 
(from whence alſo aroſe on juriſdiction of the court of requeſts*, 
they were wont to refer the | ancora 
a ſelect committee, or by degrees to he + 
mitigated che ſeverity or 1 f 


upplied the def 
ſtances of ie cafe. This 


unced in the courts. of _ 


Saxon anceſtors, before the inſtitation — cada n bite alſo 
_— 5 ee dene. in che N of — nd ooh . 


ö cellorn anther nin — new writs, directed to the courts 


_— 
# mim 1 


of common law, to give remedy in cafes where none was before 
ac miniſtered. And to quicken the dilige 

chancery, v were too. much Attache 

it is provided by ſtatute Weſtm. 2. 13 Edw. I. c. 24. that when= 
«* ſoever from thenceforth in one caſe a writ ſhall be found in the 
* chancery, and in a like caſe falling under the ſame right and 
2 like n no er 10 a writ can bs owns; 


7 


* The — eee in . court, 5 "New 3 regem wn bo Pal , aliqua bite, ai 
immediately before it's diſſolution, were Jus domi conſequi non paſſit. Si jus nimis ſeve- 
* altnoſt'all ſuits, that by colour of equity, rum /it, alleviatio deinat en 
*« or ſupplication made to the prince, might LL. ag. c. 2. 
be brought before him: but originally *f Lambard. en 59. 


< and properly all poor men's ſuits, which ; Joannes Sariſburienks (who. died 4 D. 


were made to his majeſty by ſupplication; 1182, 26 Hen. II.) ſpeaking of the chan- 


* and upon which they were intitled to have cellor's office in the verſes prefixed to his 


right, without payment of any money for polzcraticon, has theſe lines; 
* the ſame,” (Smith's commonwealth, b. 3. Hic oft, qui leges regni cancellat iniquats, 
e. 7.) „ Et mandata pii e aegua facit. 
«« the 


ence of the clerks in the 
to antient precedents, 
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Waonet 1 
* the clerks. in chancery. ſhall agree in forming a new one: and, 
« if they cannot agree, it ſhall be adjourned to the next parlia- 
4 ment, where a Writ ſhall be framed by conſent of the learned 
te in the law leſt it happen for the future that the court of our 
et lord the king be deficient in doing juſtice to the ſuitors,” And 
this accounts for the vecy great variety of writs of treſpaſs on 
he caſe, to be met with in the regiſter ; whereby the ſuitor had 
ready relief, according to the exigency of his buſineſs, and adapted 
to the ſpecialty, reaſon, and equity of his very caſe. Which 


5 proviſion (with a little accuracy in the Clerks of the chancery, and 


a little liberality in the judges, by extending rather than narrow- 
ing the remedial effots of the writ) might have effectually an- 


 ſwered all the purpoſes of a court of equity e 


* 


Waden a der by the cath of the 0s N 


ur T "whew about the and 7 the 1 reign of king Edward III. 
uſes of land were introduced), and, x ts. totally diſcountenan- 


ced by the courts of common law, were conſidered as fiduciary 


fits and binding in conſeience by the clergy, the ſeparate ju- 


N of the cbancery as a court of equity began to be eſta- 
bliſhed *; and John Waltham, who was bichop of Saliſbury and 
_ chancellor to king Richard II, by a ſtrained interpretation of the 


above-mentioned ſtatute of Weſtm. 2. deviſed the writ of ſubpoena, 
returnable in the court of chancery only, to make the feoffee to 


uſes accountable to his ceftuy que uſe : which proceſs was afterwards 
extended to other matters ly determinable at the common 


law, upon falſe and fictitious ſugge! for which therefore the 
chancellor himſelf is by ſtatute 17 Ric. U. e. 6. directed to give 
damages to the parties unjuſtly aggrieved. . But as the clergy, fo 


early as. the reign of king Stephen, had attempted to turn their 


A great yariety of new precedents of 15 9 eee; uſe come il of ores h nous at. 


"Writs, in caſes before unprovided for, are tendamus tiels actions ſur les caſes, er main- 
given by this very atute of Woeſtm. z. e teinamus le juriſdifion dt ceo court, et d au 
I Lamb. Archeiov. 61, © | 


I ter courti“ (Vearb. 21 Ediw. IV. 25.) 
* This was the opinion of Fairfax, a very I See book II. ch. 20. 


learned judge in the time of Edward the * Spelm. Ghf7 106. 1 Lev. 242. 
fourth. Le ſubpoena (ſays he) ne ſerroit m. WO 2 
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fiaftical courts into cburts of (tuch, by baten kits 
by o lacfiont dei, AS x ſpiritual offence againſt conſcience; In — 4 5 
of nonpayment of debts or any breach' of civil contrlae*F* I 
checked by the conſtitutions of Clarendon e, which Related 94 
Meri de debitit, guar Fae wn! gt deben eh, vel abſque inter- 
40 '« pottione dei, Ant in uſticia r 


ris # therefore probably the <& 


clefiaſtical chancellors, who then Held the ſeal, were remiſs in 


8 8 their own new-acquired juriſdicti 
ſpiritual courts continued?/to graſp at the ſame authority as before, 


3 eſpecially as the 


in ſuits ro lacfione” fidei, ſo late as the fifteenth century 4, till fl- 


nally chibi by the unanimous concurrence of 1 che judges. 
However, it appears from tlie parliament rolls, that in the 
reigns of Henry IV and V the commons were repeat 

to have the writ of ſubpoena intirely ſuppreſſed, as being a novelty 


ba edly urgent 


deviſed by the ſubtilty of chancellor Waltham, againſt the form 
of the common law; "whereby no plea could be determined, un- 


leſs by examination and oath of the 


parties, according to the 


form of the law civil, and the law of holy church, in ſubverſion 


of the common law, But though Henry Iv, being t 
warm in his throne, - gave a palliating anſwer ' 
and actually paſſed the ſtatute 4 Hen. IV. c. 27. whereby judg⸗ 
ments at law are declared irrevocable r 
error, yet his ſon put a negative at once upon their whole ap 


hen hardh | 
to their petitions, 


mleſfs'by attaint or writ of 


plication ; and in Edward IV's time, the proceſs by bill and 


Jubpoena was become the daily e of the e court. S0 


"TS $} 


. 8.4 1 


' RS Sa 
5 * * ö we 1. A 


'® Lord "tt Hem: U. b. 3. p. 361. n not. liſh nes of that ſtatute: though in 


* 10 Hen. II. c. 15. Speed. 458. 

? In 4 Hen. III. ſuits in court e 
Pte laefione fidei upon temporal contracts were 
adjudged to be contrary to law. (Pitzh. Abr. 
t. Prehibition. 15.) But in the ſtatute or writ 
of circumſpecte agatis, ſuppoſed by ſome to 
have iſſued 13 Edw. I. but more probably 
(3 Pryn. Rec. 336.) 9 Edw. II, ſuits pro lae- 
fone fidei were allowed to the eccleſiaſtical 


courts; according to ſome antient copies, 


( Berthelet fat, antigu. Lond. 1531. 90 6. 
3 Pryn. Rec. 336.) and the common Eng- 


| Lyndewode's copy (Prov. J. 2. f. 2,) and in 
: hy Cotton MS Ann D. 2. ) that clauſe i is 


omitted. 


4 nn 10. 11 Hem. 1. 88. | 


38 Hen. VI. 29. 20 Edw. N. 10. 


r Not. Parl. 4 Hen. V. 1. 78 & 1 110. 
3 Hen. V. 10. 46. cited in Prynne's abr. of 
Cotton's records, 410. 422. 424-848. 4 Inſt. 


83. 1 Roll. Abr. 370, 371, 372. 
Not. Parl. 14 Edw. I. 10. 33. (not 
14 Eau. III. as cited 1 Roll. Abr. 370, Sc.) 


Bur 


Boot tif! | 


£ 75 De N ,4 * 3 92 * 2 - "WY 8 a As 1 n £ 5 p ANG 8 8 7 
F C 3 . 1 | n 
n 1% Y 8 n 3 * e N SW 
n n 11 8 2 Zu N 5 * et PR! en Wo b — 


CJ... E044 2 Fog 2 OE SIR e 1 N 
N 8 . $ 


. EE Oo et ie bs NT I gg. 


Ae Ir ics Gr om Eat te Ro EIS n 
N . 4 >. e N = ”Y 2 A . 
N ſe FE hg A > —_ N Ly 7 r wel S * * 
e * SEP] XC n 8 Fa 
n W * - = CD. 2 7 
\ 7 . ES Co | > i 
5 4 - wh a OT I td, - 6 q SIO . £0 2 * 
Zr . , yg 8 e 
. „„ „„ TTT LOSS, OS Eg 5 8 n „ N 
22ͤ /d ̃ ..... a ev. Sa IT , 
. 6 4 FM 
6 | 


C C 


„ 


2 
4 
* 
2 
Bt 
8 
2 
8 
£ 
1. 
I 
2 
7 
ul 
75 
is 
GS 
FE, 
36 
% 
2 
25 
72 
4 
78 
5 m 5 
* 
- 
* 


neral 


of the chie 
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- Which time to the preſen 


filled by a e cavcp ting the interval from 1621 to 1625, 
when the ſeal was intruſted to Dr Williams, then dean of Weſt- 
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4 he fixteenth century, we have a catalogue of the matters of 


conſcience then cognizable by ſub poena in chancery, which fall 
1 mo a very narrow compaſs. No regular judi 
-prevailed in the court; but the ſuitor, when he thought 
| aggrievec „found a deſultory and uncertain remedy, ac- 
Lording to the private opinion of the chancellor, who was ge- 
ly an eecleſiaſtic, or ſometimes (though rarely) a ſtataſman : 7 
no lawyer having ſate in the court of chancery from the times 
* juſtices Thorpe an 
lors to king Edward III in 1992 and 1373 to the promotion of 
fir Thomas More by King Henry VIII in 1530. After which 
the great ſeal was indiſcriminately committed to the cuſtody of 
courtiets?, or churchmen, according as the conve- 
nience of nen and che diſpoſition of the prince required, 


urt-of chancery has always been 


minſter, but af 


Bin to wa Elleſmere, n chancelſor ©. 2 


wards biſhop of Lincoln; Who had been N- 


A the time of lord Elleſmere cal D. 16166 ) aro that no- 


5 table diſpute between the courts of law and equity, ſet on foot 


by fr Edward: Coke, then chief juſtice of the court of king's 
ane whether a con 


againſt a judgment at the common law. This conteſt was ſo 


rt of equ ity could give relief after or 


warmly carried on, that indictments were preferred againſt the 
ſuitors, the ſolicitors, the counſel, and even a maſter in chancery, 


tor having incurred a proemunire, by queſtioning in a court of 
equity a een in the court a, * 8 Wann obtained by 


t. tend fol. 296. Raſtell' ent. „ Wriotheſly, St John” and patron, | 


A. D. 1534. u Goodrick, Gardiner, and Heath. 
t Spelm. oy 111, Dugd. chron. Ser. 580. ** Brit, 427 8. 


roſs 


tal ſyſtem at that 


Knyver, ſuoceſſively chince- 


”- 


lord keeper in 1592: from 
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as pb nh apart nog i n their a 
ented with hn onfiagaNe rauen od 


to the Mania of his cojal. regni Sir 
ward Coke ſubmitted to the deciſionꝰ, and thereby made 


— wi hich be a 


y noble part?) and 
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N Io from his office. , iba Y 


en an Baca who 


x 2 el IV, Gu, 61a. 8 
V Whitelocke of parl. li. 390. ben. 
Rep. append. 11. G 
= « For that it e to our prince- 


I office only to judge over alludges, and 


« to diſcern and determine ſuch differences, 


46 tions, and the ſame to ſettle and deter- 
« mine, as we in our princely wiſdom ſhall 


i«« find to ſtand moſt with our vir, Sc.“ 


1 Chan. Rep. append. 26.) $9 
2 See the entry in the , Safes 
26 July, 1616. (Biogr. Brit. 1 390.) 


In a cauſe of the biſhop of Wincheſter, 


touching a commandam, king James, con- 
ceiving that the matter affected his prero- 


gative, ſent letters to the judges not to pro- 
ceed in it, till himſelf had been firſt con- 


ne 8 of ſewers, were the oper 


W 5 3 


ae e e e 2s rai 
| died. n n me- 
P morial,to his majeſty, declaring that their 
* Gol plidhite would be contrary to their oaths 


and the law: but upon being brought be- 


fare the king in cauncil, they all retracted 


and promiſed obedience in every ſuch, caſe 
a8 at any time may And ſhall ariſe between 


ur ſeveral courts tanching their juriſdic- 


for the future, except ſir Edward Coke, who 
ſaid, „that when the 'caſe happened, he 


would. do his duty.“ (Biggr. Brit. 1388. 


© See that article in chap. 6. 
4 See lord Elleſmere's ſpeech to fir Henry 
Montague, the new chief juſtice, 15 Nov. 


1616. (Moor's xeponts. 8 28.) Though fir 


Edward might probably have retained his 
ſcat, if during his ſuſpenſion he would have 


_ complimented lord Villiers. (the new favo- 
rite) with the diſpoſal of the moſt lucrative 
office in his court. (Bjogr, Bree: 1391.) 
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Nottingham, was a 3 1 


the imperfect ideas of reflireſs whi 
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1 44 * nn wm his plan: * 
the reſtoration the ſeal was committed to the earl of Clarendon, 
Who bad withdrawn from prsch'oe as a lawyet near twenty years 5 
and afterwards to the earl of Shaftelbury,. who (though a 

yor by, edueatidny had hover) n ws all.” Sir 1 : ge 
oreatoſt abilities W moſt un- 

corrupted integrity; a thorough maſter and zealous defender ef 
the laws and conſtitution of his country; and endued with « 
pervading genius, that enabled him to diſoover and to purſue the 
true ire Jani — the embarraſſments raiſed 


tions which chen prevailed in the 


ſeſſed the courts of equity. The reaſon and neceſſities of i 


kind, ariſing from the great change in property by the extenſion 


of trade and the abolition of military tenures, co- operated in 


eſtabliſhing his plan, and enabled him in the courſe of nine 
years to build a ſyſtem of juriſprudence and juriſdiction upon wide 


and rational foundations; which have alſo been extended and 


improved by many great men, who have fince preſided in chan- 
cery. And from that time to this, the power and buſineſs of 
rt have igcreaſtd to an e degree. FARE 


Y oN e court of equity in . as from the other 
ſuperior courts, an appeal lies to the houſe of peers. But there 
are theſe differences between appeals ſrom a court of equity, and 
writs of error from a court of law: 1. That the former may be 
brought upon any interlocutory matter, the latter upon nothing 
but only a definitive judgment. 2. That on writs of error the 


houſe of lords pronounces the judgment, on appeals it gives di- 
ancdion & to dhe court below to rectify it's own decree. 


IX. Tur next court that 1 ſhall mention is one that buch « no 
original juriſdiction, but is only a court of appeal, to correct the 
errors of other juriſdictions. This is the court of exchequer 
chamber; which was firſt erected by ſtatute 31 Edw. III. c. 12. 
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tion over e dot a upon n appeals and writs olf error; to 
rectify any injuſtice or miſtake of the law, 
courts below. To this authority they erer of courſe, upon 
the diſſolution of the aula regia. For, as the barons of parliament 
were conſtituent members of that court, and the reſt of it's j Ju- 
riſdiction was dealt out to other tribunals, over which the great 
officers who accompanied thoſe barons were reſpectively delega- 
ted to preſide; it followed, that the right of receiving appeals, 
and ſuperintending all other juriſdictions, ſtill remained in that 
noble aſſembly, from which every other great court was derived. 
They are therefore in all cauſes the laſt reſort, from whoſe 
judgment no farther appeal is permitted; but every ſubordinate 
tribunal muſt conform to their determinations. The law repo- 
ſing an entire confidence in the honour and conſcience of the 
noble aden who compoſe this important aſſembly, that they 
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1 will e themſelves maſters of thoſe queſtions upon which 1 
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| is Ar may alle 8 Fey tbogal eſtabliſhed 75 55 
f ſtatute 14 Edw; III. c. 5. conſiſting (though now out of uſe] of 

one prelate, two carls, and two barons, who are to be choſen at 
every new parliament, to hear complaints of- grievances and de- 

lays. of juſtice in the king' s courts, and to give directions for re- 

medying. theſe inconveniences in the. courts j Bc This com- 

mittee ſeems to have been eſtabliſned, leſt there ſhould be a de- 

fect of juſtice for want of a ſupreme court of appeal, during the 
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intermiſſion or receſs of parliament; for the ſtatute farther di- _ 
rects, that if the difficulty be fo. great, that it may not well be + 
determined without aſſent of tis; it ſhall be brought by 
the ſaid prelate, earls, and barons unto the next nee Ro . 
an aer nne the fame. | e 25 = 
: XI. B EFORE 1 acts. this ads. I muſt alſo mention. "= 
| an eleventh ſpecies of courts, of general juriſdiction and uſe, Oo 


which are derived out of, and act as collateral auxiliaries to, the 
to Ferns; Ln mean the courts of. life and os prius. 


7 5 
— 


Tus E are e of t two or more -carnmiſlioner, who 
are twice in every year ſent by the king's ſpecial commiſſion all 
round the kingdom, (except. only London and Middleſex, where 
courts of % pris are holden in and after every term, before the 
chief or other judge of the ſeveral ſuperior courts) to try by a . Fr 
jury of the reſpective counties the truth of ſuch matters of fact Lhe” 
as are then under diſpute in the courts of Weſtminſter-hall. 
Theſe Judges of aſſiſe came into uſe in the room of the antient 
juſtices in eyre, ju/titiaris in itinere; who were appointed by the 
great council of the realm, A. D. 1176, 22 Hen. II,, with a 
delegated power from the king's great court-or aula regia, being 
looked upon as members thereof : and they made their circuit 


3 f Seld, * . $ 5. Spelm. Ced. „% | 
Vol. 1II. H round 


on. 
. 


cauſes 1. ber w were ebe directed by mag carts, "Y 13. 


to be ſent into every county once a year to take or try certain ac 

tions then called recognitions or aſſiſes; the moſt difficult a which 

they are directed to adjoutn into the court of common pleas to 

be there determined- i; 

are derived from the ſtatute Weſtan2. 13Edw. I. e. 30. explained 
by ſeveral other acts, particularly the ſſ atute Küss 16. 


| of the exchequer, or the king's ſe jear 


Fur we They uſually: make their circuits in the reſpective vaca- 102 . 
wed to be 


tions after Hilary and Trinity terms; ae eint allo 
taken in the holy. dann of lent: n 06 the 8 


. erg 


logic of thoſe deluded ages concluded her —_ ny 15 of 3 : 


cf our anceſtors or- 


| and à fimilar pro abidiod "hs found in the civil law; 
which daes this! principle ſo faves that it is equivalent 


the crime of ſacrilege, for a man to be governor of the province 


| in + which: he was e or r bas pen. conne: 


> Mis: judges upon their circuits fir by virus of five ſeveral 


1 7.4 


us. Litt. 293. Ou 1261 jufticiaris a1. ces of ate waitdken front Samnc?'s- go- 
nerautes ventrunt apud Migorniam in oftavis. ing an annual circuit to judge Iſrael. 


S. Joannis baptiſtae; — er totus comitatus 805 2 Sam. vii. 16. 
admittere recuſavit, quod ſeptem anni nandum i Inftances hereof may be met with in 


 erant elapſs, poſtquam juſticiarii ibidem ultima. the appendix to Spelman's original of the 


ſederunt. (Annal. Eccl, Wigorn. in Whart. terms, and in M. Parker's Antiquities, 209. 
Angl. ſacr. I. 495;). Stat. 4.Edw. III. c. 2. 8 Ric. IL, . 


It would have been ſtrange to . de- 33 Hen. VIII. c. 24. 
nied this conſent, if, as Whitelocke imas 1 N 1. 22. 3. 
sines (on parl. ii. 260.) the hint of our ju C. 9. 29. 4. 


of 


The preſent juſtices of iy and 15 Prius 


2 maſk be two of the king's juſtices of the one bench or che 
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neſs, expedition, and eaſe. By the conftit 
bliſhed, all trivial debts, and injuries of ſmall conſequence, were 


> commentaries. - But the: oath commiſſion is, 
mmiſſion of 250 — —— clerk of aſſiſe, 
to take ales; that rt to — cen ens of a exe 7 


nexed to the office as. thoſs: — by ths ſtatute of 
Welk. a. a peg c. 30. And it empowers them to try all queſ- 
t iſſuing out of the courts at Weſtminſter, that are 

yi The original of the name is this: 


e cauſes CY in the. ec courts hos — eue e by | 


n the — — 7 hve wich 
riarii ad affiſas capiendas venerint ; un- 


ma bore a prefixed e ders of Ahe come inte the 


public > 4 general jueiſtion — the 7 56h 

. A upon the whole, we eannot but admire the wiſe 
onomy and admirable proviflon of our anceſtors, in ſettling the 
diſtribution of juſtice in a method fo well calculated for cheap- 
onſtitution which they eſta- 


to be recovered or redreſſed i in every man's own county, hundred, 
or perhaps pariſh. Pleas of frechold, and more important diſ- 


putes of property, were adjourned to the king's court of common 


pleas, which was fixed in one place for the benefit of the whole 
kingdom. Crimes and miſdemeſnors were to be examined in a 
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| of prolates. elected. for their f 
; wer merit from an, illuſtrious train of anceſtor Wan h 
their conſcience and honour, to be {killed in the 


ſtitution, as deſigned, by the 
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Fon att” 


1 the ates ſuperior courts * the redreſs of ene ann. which 
_ have. remedied many inconveniences, yet preſerved the forms 
and boundaries handed down to us Aan high antiquity. If facts 
are diſputed, they are 
the neig hbours; but the law, ariſing upon thoſe facts, is deter- 
mined dy the Judges above: and, if they are miſtaken in point 
of law, there remain in both caſes two ſucceſſive courts of ap- 
peal, to rectify ſuch their miſtakes. If the rigour of general rules 
T_T in _ n Hear: band 3 agent wares bf 
the e Laſtly, thank preſides 0 over all one 
3 Tard e is the laſt re 


ſent down to be tried in the country by 


gr. AE n 4 "A ap- 


h v | U therefore take care to preſery 
iety, and of nobles. advanced 40 
honour for their perſonal meri both hone 


by their education, intereſted by their property, and | 


This is a faithful ſketch of the Engliſh juridical con- 
maſterly hands of our forefathers. 
Of which the great original lines are ſtill ſtrong and viſible; and, 


country. 


if any of it's minuter ſtrokes are by the length of time at all ob- 


1 or decayed, they may ſtill be with eaſe reſtored to their 
-priſkine vigour : and that not ſo much by fanciful alterations and 

wild experiments (ſo frequent in this fertile age) as by cloſely 
adhering to the wiſdom of the antient plan, concerted by Alfred 
and perfected by Edward I; and by attending to. the ſpirit, with- 
out neglecting the forms, of their eucellient A NOTION: inſti- 
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courts,” I muſt firſt of all in general premiſe, that in the time of 
our Saxon anceſtors there was no ſort of diſtinction between the 
lay and the eccleſiaſtical juriſdiction : the county court was as 

much a ſpiritual as a temporal tribunal : the rights of the church 
were aſcertained and aſſerted at the ſame time and by the ſame 
judges as the rights of the laity. For this purpoſe the biſhop of 
the dioceſe, and the alderman, or in his abſence the ſheriff of the 
county, uſed to fit together in the county court, and had there 
the cognizance of all cauſes as well eccleſiaſtical as civil: a ſu- 
perior deference being paid to the biſhop s opinion in 1 en 
matters, and to that of the lay judges in temporal. This 
union of power was very advantageous to them both: 
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court of Rome. It ſoon became an eſtabliſhed maxim in the pa- 


pal ſyſtem. of policy, that all ecc al perſons and all eccle- 
N Ede ſhould be ſolely and entirely ſubject to eccleſiaſti- 

juriſdiction only: which juriſdiction was ſuppoſed to be 
Lin the frkt place and imur ediatly in the pope, by. diviae 
from the Pops: wall inferior cribunals. Hence the can 
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4 ö £3 
* 


Ir was not Ange till 4 the Mons a erte 
doctrine was received in England; when William I. (whoſe title 


wa warmly eſpouſed by the monaſteries which he liberally en- 


dowed, and: by the forcign clergy, whom he brought over in 
— from France and Italy and planted in the beſt preferments 


this fatal encroachment, and. ſeparate e 


the civil: whether actuated by principles of bigotry, or by thoſe 
of a more refined policy, in order to difcountenance the laws of 


king Edward abounding with the ſpirit of Saxon liberty, is not 
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nſequence, of this ſeparation: for the Saxon laws 


were Pd — by the Norman juſticiaries, when the county 
court fell ĩnto diſregard by the biſhop's withdrawing his preſence, 
in obedience to the charter of the conquerors; which prohibited 
ſpiritaal cauſe from being tried in the ſecular courts, and 
appear before the biſhop only, whoſe 
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the guidance of that arrogant prelate archbiſhop 
early” diſapproved of a meaſure that put them on a level with the 
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rations of the laws of king Edward the confeſſor, revived this 
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after the great ban F the con- 


1 a of the antient law of England. 


popiſh clergy, who, under 
Anſelm, very 


ſubjected ſpiritual men and cauſes to the i in- 
giſtrates: and therefore in their ſynod at 
nſter, 3 Hen. I. they ordained that no biſhop ſhould attend 


which ſoon diffolved this newly 
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_ © Hale. Hig. C. L. 102. Selden. is Bids, 
P. 6. 4,24. A Inſt. 259. Wilk. LL. Angl. 
Sar. 292. 

© Nullus epiſcopus vel Ep 4 legt- 
bus epiſcopalibus amplins in hundret platita te- 


ntant, ner cauſam quae ad regimen animarum 
pertinet ad judicium ſecalarium homi num ad- 


ducant : ſed guicungue ſecundum epiſcopales 
leges, de quacungue cauſa vel culpa interpellatus 
fuerit, ad locum, quem ad bac epiſcopus elrge- 
cauſa ſua 
reſpondeat ; et non ſecundum bundret, ſed ſe- 


cundum tanone et epifeopales leges, reffum Des 


it epiſcopo ſuo faciat. 
Pub et praztiipio, ut omnes de tomitatu eant 


ad comitatus et bendreds, ficut fecerint tempore 


\ regis Edward. ( Cart. Hen. I. in Spelm. cod. 
vet. legum. 305. ) And what is here obſcurely 
_ hinted at, is fully explained by his code of 


laws extant in the red book of the exehe- 
quer, though in general but of doubtful 


authority. cap. 8. Generalia comitatuum pu- 


cita certis locis et vicibus teneantur. Inter font 
autem epi ſcopi , Comites, &c ; 5 et agantar prima 
debita verae chriſtianitatis jura, ſecundo regis 
placita, poſtremo cauſae fingulorwm r jor | 
tigfactionibus expleantur. 

E 2 Inſt. 70. 

* Ne epiſcopi PORT al placitorum Haun 
fun. ”” Spelm. Cog. 301. 
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ſubject only to. the: biſhop' s juriſdiction . 4 And as it wa 
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a archbiſhop of a; prorjaces F whereof the judge is called 


Ii Bid. 3 10. . 1 Fox farther 3 ſee n eccle- 
dee vol. I. introd. $. 8 Hlaſtical lam, Wood's inſtitute of the common 

5 25 law, and Oughton's ordo judiciorum. 
: FRE the 


1 
N 
8 
5 
* 
3 
i 
ELL 
Ko. 
= 
2 
Sf SVG 
AE; 
M 
I 
we 
* 
— 
0 
"x 
F 
1*; 
<a 
H 
"IO 
: 
9 
> ng 
8 
* 
- 
. 
2 
= 
l 
08 
* 


os 
[ 
I 
Wo 
2 
4 — 
122 
0 
* 
i 1 
= 
2 
6X 
5 
977 
= 
* 
_ . 
5 8 
f 
4 
75 
=Y 
> 
*a 
3 
; 
* 


bow 3 al 
ts are now holden at doctors commons. 
1 r wg ee 


— -ighaſes aoctetacet courts w 
| And hip un there lies an appeal t 


ado air the king's great 


e 


y l = 
. RA » + ? OLA RING TAL, I! 
N 5 33 73 N we o 
4 ee 988 ss, n OO SSI Re FARE ihe — 3 
EM 833 19 Ar 4 = . 


kt ehurth, in the place of the bithop of Rome, who' formerly 


the reaſon wh the popiſh clergy were ſo RI INN 
| the ſpiritual © _ _— he tem > | 


1 


ODER SEO FL Boris 4 


nally, cognizable by this court; from which an appeal lay for- 
merly to the pope, but now by the ſtatute 251 Hen. VIII. c. Wy 
to oy k 17 8 0 ede | i 


two . ede In whith caſe fie — of wills 


province, by way of ſpecial prerogative. And all cauſes relatin 8 
to the wills, adminiſtrations, or legacies of ſuch perſons are, ori- 
ginally, cögnizable herein, before a judge appointed by 8 
arch-biſhop, called the judge of the prerogative court ; 


= Book II. ch. 32. 
N I whom 


ONS 6s os ie 
ace alone will fur - 


wig. within the 222 exempt jocifdietions, are, origi- 


beinigy- as we have formerly ſeen », to the archbiſhop of the 


: — 
w 4 pu i 
_— < 9 
— — — 
— — 2 DD — ION = 
rt at -Sr I = —— — 


— — H— 


— ks = — — 
— - 9 
—2 _ —— — —— 
> —— 1 — ng — 
— — — — 
rr a — - 
” * EIS 8 2 * * 
8 1 * <2 
4 . 
o 


1 
og 
1 
N 
8 
4 1 
SHIT 
= 
« 11 
440 
4 
* N \ 
n 
* 
RY 
on * 
4 
1 34; 
TREES: 
18 14 
12 { 
499, Wt i 
. » 1 
4 
1 1 
* 
q 1 
* 4 if 
Ain i; I 
4: \rÞ iff 
in - 
7 4 | 
1 
bi 
be: j [tt F 
44 3 
0 
Ok HR + + | 
1B 3; :& 
ts 
n 3H 
bl 
1 3 10 
Ys 11 
hn. 
1 
FN * 
+1 I 
e 1088 
ih 
= * 
* . 
16 4 
5 
Js \ 3 
F. 7 « "9 
_ KM 3; 1 
1 r 5 * 
Win 
5 js 4 ! 
14 7 jt l 
N. 178+ 
2+ $1514 | 
* 4: FE 
7H 2 Ki 
iF! 14 l L 
q 1 i 
"2 3: 

1 4 
n | 
a CHILES 
et 
1 5 N 

3 nne 
N 4 381 . 
2 iy [$4 #7? 
C *, 1 242061 4 
G 1 1 | 
1 fl i} 
Tk : 7 11 
Feng 
e N 
in 14 
i oy 
Ft. 2B #7: 
1 1 
inn in 
eie 
% 2 ' 
ts "781 $5 
- ? © 3; 
d 11 
2 Fi 
* 1 1 
Fee ROT 
einn 
el 
1 [ 14 
hk 
i; Ji vw} bt 
4 . 
nn 
l ; 
1TH: $3 
1 1 
H VET 
W £44 36: 
1 
Ag 4 
f 44 J 
5&4 | 
4 is 
& Þ J 
; 5 x 
. 1 
un | \ 
F? . 
4 
int f 
« f ns 
"3 39 187 
2 * 
4 1 
3 
3. 1 
4 1 1 
i 1 
7. | 
n 
8 176410 4 
+ IN ION 
0 
1 
N 
1 4B 2] 
177 
[4 'S 
VEN 
ay 14 
1 
1 F 
i 
if þ.0 
+03 6 $1 
| 4 0 
HM 
N 
1 + (| 
[ 1.0 
l 
1 
7 
* 
: 
6 
+46 
$7287) 
1b : 
15 
1 1 . 
WHY 
1 
k 1 
41” 
1 


W 2 * 2 — * —— — — «4, 4 Cad... . 
— — — rn — — 2 3 n * 
_- — - * = — — pp" _ — — — * adds * 8 — - 
— - - —— LIENS —— I 4 - 
> - —— 1 - 3 -, 38 222 — 
3 > 
—. — = — i — £ 2 — * © 
— — — — — an - — —— AD — 
= 8 8 — — — - + — 
2 Poon e oats 2 2 
— — — — * N 1 * * F 
= — — — Y ab — cet 
_— — —— — tn 1 — af — — — — - 
— - —ää᷑— . — — - 2 a — * rn — - —— = 
g — — — — > ge ed - — — — — 2 — — — — 
- - — 2 <a - — —— — —Ht — : — — —— 4 lb 
— 0 ; = — com lev, 
_ I p 2 9 0 — . — —— wt 
co by ae + — - — N 
=s * — — — — — ñ ne —— — — — — oe, 
— — — — Wo - =» . * _ > — - — RI — — — — — 
— pe — — — - - = — — 0 . — he — n — - 
* — 4 rr — wy — - 8 — — — 
1 Oe _ 12 WIR 7 * " — 1 
L . : 
- * 
„ — , 


judges of the courts at We 


AF he "oe d ct a 1851 heb dee 320. e Se bleg geg, 


X by 8 : : a 8 
% #% — 2 * \ 7 * 4 5 * 

\ ; 7 8 . . . p * 2 : ++ 

* ur v8 3% 5 4 1 1 Ts 2 "3k * 5 * . : 8 4 1 8 82 A 5 re „ N 8 * oF - *&; g 
4 b 1 23 1 : N 8 en Ihe 5 1 * a 4 4 4 «4 13 N 8 

* * n 48 S i n 245 . * * * 7 N ä Pos... * * * 

£8 of 
g * 


— WT. Tux great court af! rover, ll ecele adele ſes, vi 
the court of | delegates, judictt delegati, : appointed. by. the king 
commiſſion under his great ſeal, and iſſuing out of chancety, t 
repreſent his royal perſon, and hear all to de b 
virtue of the before - mentioned ſtatute of ey VI. — This | 
commiſſion is uſually filled ye _ 1 ritua 


Appeals to Rome were alwa 
Hol: every in N d 


een in very — Ems es in the fi rede Nr, of 4 ng 
Stephen (A. D. 1151.) at the ſame jon, (er — Spelman 
obſerves) that the evil and canon laws were firſt imported inta 
England“. But, in a few years after, to obviate this growing 
Practice, the conſtitutions made at Clarendon, 11 Hen. II. on ac- 


count of the diſturbances raiſed by arch - biſh 


OD I e 


zealots of the holy ſee, expreſſly declare?, that p * in. A 
eccleſiaſtical ought to lie; from the arch-deacon-ta the dioceſan; 


from the dioceſan: to the arch- biſhop. of the province; and from 


the arch-biſhop to the king; and are not to proceed any farther 


without ſpecial licence from the crown. But the unhappy ad- 
vantage that was given in the reigns of king John, and his ſon 
Henry the third, to the encroaching power of the pope, who 


Cod. vet. leg. 8 „ chap. 8. 
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ts all op es of extending hs 
ch tivetted the cuſtom of lg to 


| Romein cauſes eceleſiatical lo frongly, that it never could be 


happened in the 


1 wan huvdecarnory o * antient aw of the ry | nüt in 


y any of cheſe ſuits, the appeal 
Werten lie to him in Ehavicery would be abſurd ;- 


i 4 b 7 - eure 24 Hen. In. e. Song to al the fe of the 


11 3 „ 


- 


= A | COMMISSION: ef review is a Finde ſometimes 

anted, in extrac rat caſes, to reviſe the ſentence of the court, 
8 apprehended they have been led into a 

f This commiffion t the king may grant, although 


1 — 2 before cited declare the ſentence 
of the delegates definitive 


—— law gt to grant ſuch commiſſion of review ; and 


becauſe the pope as ſupreme head by 


ope ma ererted is is now anne red te Ay 


bita juſtitiae ph 9, 9 a matter of Le and which therefore | 
is Aan WI 0 0 
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Turen: are now 'the ockiielpa courts' of eccleſiaſtical juriſ- 


none of which are allowed to be courts of record: no 


more than was another much more formidable juriſdiction, but 
now deſervedly annihilated, viz. the court of the king's high - 
commiſſion in cauſes eccleſiaſtical. This court was erected and 
united to the regal power © by virtue of the ſtatute 1 Eliz. c. 1. 
inſtead of a larger juriſdiction which had before been exerciſed 
under the pope's authority. 


It was intended to vindicate the 
? 4 Inſt. 3414. 


| y — r 4 Inſt. 324: 0 
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II. Nax, a8 to the Orts ml N « 3 TY 
kind known. to, and eſtabl | | | 
land, is the court of hiv, he fore the le | 
conſtable and earl marſhal of Engl nd jointly: but fince the at= 
tainder of Stafford duke of Buckingham under Henry VIII, and 
the conſequent extinguiſhment of the office of lord high con- 
ſtable, it hath uſually with reſpect to civil matters been held he- 
fore the earl marſhal only. Thixicout by date 13 Ric. Ul. 4. 
hath cognizance of contracts and other matters to deeds 
of arms and war, as well out of the realm as within it. And from 
it's ſentences an appeal lies immediately to the king in perſon . 
This court was in great reputation in the times of pure chivalry, 
and afterwards during our connexions with the continent, by the 
tteerritories which our princes held in France: but is now 
almoſt entirely out of uſe, on account of the feebleneſs of 
EO juriſdiction, and want of power to enforce it's judgments; as 
it can neither fine nor . not deere a court bet Tecord”. 
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III. Tur maritime courts, or ſuch as * power and Juriſ- 
diction to determine all maritime injuries, arifing upon the ſeas, 
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ft e common he, are only the 


called t Jud) e of the vburt.. bg to fir 
and Larnibard e erected by king 


i place with the — 
of record 0 ee cee Pen 
hk es 2 Aa ley" iu e ee oy, in or- 


rd ating bo courts to be determined by 


hr named in the | 
hon, „like as in caſe of appeal from the admiral- 
But this is alſo exprefily declared by ſtatute 8 Eliz. 

natts,” that upon wrt the 


As Ft Py vie Fw 


other Plantations and ſettlements; thay be — before the 


s of admiralty in England, as being a branch of the admi- 


ral's juriſdiction, though they may alſo be brought before the 
king in council. But in bug of prize veſſels, taken in time of 
war, in any part of the world, and condemned in any courts of 
admiralty or vice- admiralty as lawful prize, the appeal lies to cer- 
tdain commiſſioners of 


appeals conſiſting RL of the privy council, 
and not to judges delegates. And this by virtue of divers treaties 


with foreign nations; by which re courts are eſtabliſhed 


in all the maritime countries of Europe for the deciſion of this 
queſtion, whether lawful prize or nat: for this being a queſ- 


tion between ſubjects of different ſtates, it belongs entirely to the 


law of nations, and not to the municipal laws of either country, 
to determine it. The original court, to which this queſtion is 
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Y See the ſentiments of the preſident majeſty's. Expoſition des motifs, Se. 4. D. 55 53. 
ES Monteſquieu, and M. Vattel (a ſubje& of (Monteſquieu's letters. 5 Mar. 1753. Vat. | 
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courtss. who Juris icti 


A tion is aj —— general; 3 i which 
are ſo contrix ed that ſome or other of them may adminiſter re- 
dreſs to every poſſible i injury that can ariſe in the kingdom at 
large. There yet remain certain others, whoſe juriſdiction is 


private and ſpecial, confined to particular * or inflitated only 


to > redreſs x p 


icylar 3 ny uries. Theſe are 


*þ 


courts, iuſtituted for 5 he government of the 
1 8 foreſts 3 in different, parts of the kingdom, and for the pu- 
niſhment of all injuries done to the king's s deer or veniſon, to the 
vert or Sreenſwerd, and to the covert in which ſuch deer are 
lodged. Theſe are the courts of attachments, of regard, of fwein= 
mote, and of Juſtice-ſeat.. The court of attachments, wood-mote, 
or forty days court, is to be held before the verderors of the fo- 
reſt once in every forty. days*; and is inſtituted to enquire into 
all offenders againſt vert and veniſon *: who may be attached by 
their bodies, if taken with the mainour (or mainoeuvre, a manu) 


that is, in the very act of killing veniſon or ſtealing wood, or 


preparing ſo to do, or by freſh and immediate purſuit after the 
act is done; elſe they muſt be attached by their goods. And 
in this forty days court the foreſters or keepers are to bring in 


2 Cart. de fareft. 9 Hen, . Carch. 19+ 
d 4 Inſf. 289. | 


their 


Ir. 


. be EP TY ** on I. 
their athletrinte; or preſentments de virids et venativne' 3 ant the 


verderors are to receive the ſame, and to enroll them, and wo 


certify them under their ſeals to Wr 
_ ſweinmote®: for this court ca quire of, 
offenders. 2. [Phe gourt off a or furrey of 

holde e dee e xpeditz 

vent t them from running after deer*. No other . but f naſ 


At ee to Wy kept within "the procindis of the fore; it being 
ſuppoſed that the keeping of theſe, and theſe only, was neceſ- 
fary for the defence of a man's houſe” . oh oth 97 of a — 5 


of this court is, ür, to ee into oY Belg, 450 grievan- 
ces committed dy the officers of the foreſt; ge uper- - onerlitzane 
. foreftariorum, et aliorum ee dreſtae ; ; & a eorum opp! ef= 
« honibus populo regis illaths * and, ſecondly, to receive and try 
preſentments certified from thecourt of attachments againſt offen- 
ces in vert and veniſonb. And this court may not only enquire, 
but convict alfo, which conviction ſhall be certified to "the * court 
of juſtice-ſcat under the ſeals of the jury; for this court cannot 


proceed to judgment*, But the principal court is, 4. The court 


of juice feat, which is held belore the chief Juſtice 3 in eyre, or 


chief itinerant Judge, capitalis juſtitiarius in itinere, or his Jepy- u- 


ty; to hear and determine all treſpaſſes within the foreſt, and all 
claims. of franchiſes, liberties, and privileges, and all pleas and 
caufes whatſoever therein arifing*. It may alſo procced to try 
preſentments i in the inferior courts of the oreſts, and to. give 
judgment upon conviction of the ſweinmote. And the” 40 
juſtice may therefore after Fe made or indietment found, 


4 Cart. de fare. . 166. v Stat. 34 Edw. L e. 1. 
e Ibid. c. 6. IInſt. 289. 
7 4 ink. %. Py n. 

- © Cart. de foreſt, c. 8. - 
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of at which are reported by fir William Jones. 


laws have fall 


Lede the! offen anders. It may be held every irc year; 
y days notie e * 

eff Hos = fade. 

redreſs. any mal-ad- | 


4 2 a 13 3 . 3 . 
* * 2 6 Tx p 4 1 
ns £/ju tice ® ; or the 


: 0 journ any Cer of law Into the'court.of ing! 5 bench“. © Theſe 


ices in eyre were ee! by king Henry II, A. D. 1184 
their courts w. erly very regularly held : but the laſt 


es I. before th earl f Holland; the 8 oeecdidgs 


another was held, pro firma only, before the earl of Ox- 
fant cho fince the acta of the revolution in 1688, the foreſt 
n into pee Ws. to the greas e ue he 
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5 A SECOND > ſpecies of Ne ani is 1 of commiſ 


* of ſewers, This is a temporary tribunal, creed by vir 
tue of a commiſſion under the . 
to be granted ro re nata at the p leaſure of the crown", but now | 
at the. diſcretion dad nomination of the lord chancellor, lord 
| 5 and chief juſtices, purſuant to the ſtatute 23 Hen. VIII. 


great ſeal 4 which formerly wed 


Their juriſdiction is to overlook; the repairs-of ſea banks 


UI Gi walls; and the cleanſing of rivers, public ſtreams, ditches 
and other conduits, whereby any Waters are carried eff: and is 


confined to ſuch county-or particular diſtrict as the commiſſion 


dall expreſſly name. The commiſſioners are a court of record, 


and may fine and impriſon for contempts '; and in the execution 
of their duty may proceed by jury, or upon their own view, and 
may take ordet * the removal of any none. or che le 


. Stat. 1 Edw. ut 1 1 Ric. 1. e. FR ifs Hoveden, l 

m 4 Inſt. 313. | EEE 2 North's life of lord Guildford. 4 45: 
* Did. 297. . . . 113. 

Lid. 295. i 1 Sid. 145. 


Vol. III. guard 


er the reſtora- 


; mm | * 
* 
1 
© d 4 , 
14. Par v A 1＋ . 


mme 
either according to the laws and cuſtoms 0 etre tor 
| otherwiſe at their own diſcretion. . They may. alſo afleſs ſuch rates, 
or ſcots, upon the owners of lands within AM 1 diſtrict, _— 
ſhall judge neceflary.; and, if any perſon a. 


the commiſſioners may le yy the ſame ene 
D/ ſtatute 23 Hen. VIII. C. 5 ſell his 
frechold lands (and by the 7; Ann. c. 10. his copyhold . in 


chattels; or they may. 


| order to pay ſuch ſcots or aſſeſſments. But their r HY is un- 
der, the control of the court of king's, bench, wh ch will pr 
| vent or. puniſh any illegal or tyrannical proceedi 


in the reign of king James I, (8 Nov. 1616.) the 0 e 5 
took upon them to order, that no action or complaint ſhould be ; 
_ © proſecuted. againſt the com 


and committed ſeveral to priſon who. had brought ſuch ich 
common law, till they ſhould. releaſe the ſame: and one of the 


reaſons for diſcharging fir Edward Coke from his office of lord 
chief uſtice was for countenancing thoſe proceedings? . The pre- 


tence for which arbitrary meaſures was no other than the tyrant's 
| P's of 


is clearly held, that this (as well as all other. inferior juriſdictions) 


is ſubject to the nn coercion of. his KR court 1 8 


ki 8 bench. | * 
ng's A 4 5 5 1 8 3 * # * . Ticks 4. + ' 2 4 N N ; * fete, $I 4 1 ef \ 5 5 9 
Ta 5 4 4 * 5 . 2 2 8 5 ; * ; d : * 


Ut. Tus court of polcis of. 


« it cometh to \Palhs upon the Joſs or ag of ny: wie there 


a 3 in the county at b ers of A in h 723 may. receive reight 


a tract containing 24000 acres, is governed and direction. (4 Inſt. 276.) 

by certain antient and equitable laws of Cro. Jac. 336. | 

ſewers, compoſed by Henry de Bathe, a * Moor. 825, 826. See pag. 34 
venerable judge in the reign of king Henry Milt. parad. loſt. iv. 393. 

the third; om. which laws all commiſſion= 2 x Ventr, v6. Salk, 146. 


=. followeth 


the necęſſity of unlimited powers in works of evident 
utility to the public, ( the ſupreme reaſon above all reaſons, which 
« is the ſalvation of the king's lands and people. But now at 


* ee jg hy hr is 
erected 3 in purſuance of the ſtatute. 43 Eliz. c. 12. which recites 
the immemorial uſage of policies of affurance, * by means whereof | 
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e ee Followeth not oh any of wy man, but the 16% lighteth - 


rather eaſily upon many than heavy upon few, and rather up- 


on them that adventure not, than upon thoſe that do adven- 

«ture; whereby all merchants, eſpecially thoſe of the younger 
es ſort, are allured to venture more willingly and more freely: and 
that heretofore ſuch aſſurers had uſed to ſtand fo juſtly and 
e preciſely upon their credits; as few or no controverſies had 
© ariſen thereupon ; and if any had grown, the ſame had from 
time to time been ended and ordered by certain grave and diſ- 
. creet” merchants appointed by the lord mayor of the city of 
London; as men by reaſon of their experience fitteſt to un- 
« derſtand and ſpeedily decide thoſe cauſes: but that of late 
years divers perſons had withdrawn themſelves from that courſe | 
of arbitration,” and had driven the aſſured to bring ſeparate ac- 
tions at law againſt each aſſurer: it therefore enables the lord 
chancellor yearly to grant a ſtanding commiſſion to the judge of 
the admiralty, the recorder of London, two doctors of the civil 


law, two common lawyers, and eight merchants; any three of 


which, one being a civilian or a barriſter, are thereby and by the 


ſtatute 13 & 14 Car. II. c. 23. empowered to determine in a ſum- 
mary way all cauſes concerning policies of aſſurance in London, 
with an appeal (by way of bill) to the court of chancery. But the 
juriſdiction being ſomewhat defective, as extending only to Lon- 
don, and to no other aſſurances but thoſe on merchandize?,. and 
to ſuits brought by the aſſured only and not by the inſurers *, 
no ſuch commiſſion has of late years iſſued: but inſurance cauſes | 
are now uſually determined by the verdict of a jury of merchants, | 
and the opinion of the judges in caſe of any legal doubts ; 
whereby the decifion is more ſpeedy, ſatisfadtory, and final : 


though it is to be wiſhed, that ſome of the parliamentary powers 


I Show, 396. 


_ inveſted in theſe commiſſioners, eſpecially for the examination of 


witneſſes, either beyond the ſeas or ſpeedily going out of the 
kingdom“, could at preſent be adopted by the courts of Weſt- ä 
minſter-hall, without requiring the conſent of parties. 


7 Styl. 166. Stat. 1 & 14 Car, II. e. 22.5. 3 1 
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IV. Tur dite ür hee menſbulſu, and the Fon 
minſte „ though two diſtin& courts, are frequently confoun 


nts, that they might 
y'the king Joſe their 


not be drawn into other cou 


ſerviceb. It was formerly held iu ange Wee the dul 
remained a diſtinct ju- 
riſdiction: holding plea of all treſpaſſes committed within the 


regis *;' and, hen e ſubdivided; rem 


is 9 


verge of the court, where only one of the parties is in the king 
domeſtic ſervice (in which caſe the inqueſt mall be thken 
jury of the country) and of all debts,” contra 


where both of the contracting parties belong to the royal houſhold; 


and then the inqueſt ſhall be compoſed of men of the houſhold 
only“. By the ſtatute of 13 Ric. II. ſt. 1. C. 3. ( in affirmance of the | 
common law*) the verge of the court in this reſpect extends for 


ng's place of reſidencef. And, as this 


twelve miles round the ki 


tribunal was never ſubject to the juriſdiction of the chief juſti 
ciary, no writ of error lay from it (though a court of record) to 
the king's bench, but only to parliament®, till the ſtatutes of 


5 Edw. III. c. 2. and 10 Edw. III. ft. 2. c. 3. whith allowed ſack 


writ of error before the king in his place.” But this court being 
ambulatory, and obliged to follow the king in all his progreſſes, * 


ſo that by the removal of the houſhold, actions were frequently 
diſcontinued®, and doubts having ariſen as to the extent of it's 


juriſdiction', king Charles I in the ſixth year of his reign by his 


letters patent erected a new court of record, called the curia pa. 


 latii'or FO court, to be held before the ſteward of the houſhold 


d:x Bulftr . OT 3 of hens part three 5 three 
© Flet. . & . acres, nine feet, nine palms, and nine bar- 


4 Artic. ap. cart. 28 Edw. I. e. Tg "Star, ley corns; as appears from à fragment of | 


5 Edw. II. c. 2. 10 Edw. III. &. 2. c. 2. the tentut mani. Hickes's 4 
„ Lertat. epiſſol. 114. 
By the antient Saxon Bod Pra the 8 1 Bulſtr. 211. 10 Rep. 79. 
pax regia, or privilege of the king's pa- n F. N. B. 241. 2 Inſt. 548. 
lace, extended from his palace gate to the i Bulſtr. 208. 


WE 


together. The former was originally holden before the ſteward 
and Warth f the king's houſe, and was inſtituted to adminiſ- 
ter juſtice between. the King's Wochende ſerva 


"by a 


s and covenants; 


and 
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from thence to the court of king's bench 
27 of any conſiderable conſequence, it is pſually removed on it's firſt 


Waxaonas 77 


an 3 an and the ſteward of the court, or his de- 


puty : with juriſdiction to hold plea of all manner of perſonal 
actions whatſor vet, which ſhall ariſe between any parties within 
twelve miles of his majeſty's palace at Whitehall *. The court 
is now held once a week, together with the antient court of mar- 
les, in the borough of Southwark ; and a writ of error lies 
But, if the cauſe is 


mencement, together with the cuſtody, of the defendant, 


echt, ip into "tha. N bench or common pleas. by a writ of Ha- 


beas corpus cum cauſes : and the inferior buſineſs of the court hath 
of late years been. much reduced, by the new courts of conſcience 


_ erected in the environs of London; in conſideration. of which . 


the four counſel belonging to theſe courts had ſalaries ate 
85 An for exons by the Wen e II. c. *. A 


a by #$ To; +4 
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C of riot odurts ola A limited, though 


Nie dene —— are thoſe of the principality of Wales; which 


upon it's thorough reduction, and the ſettling of it's. polity in 
the reign of Henry the eighth', were erected all over the coun- 


try; principally by the ſtatute 34 & 35 Hen. VIII. c. 26. though 
much had before been done, and the way prepared by the ſtatute 


of Wales, 12 Edw. I. and other ſtatutes. By the ſtatute of Henry 
the eighth before-mentioned, courts-baron, hundred, and county 


courts are there eſtabliſhed as in England. A ſeſſion is alſo to be 
held twice in every year in each county, by judges appointed by 


the king, to be called the great ſeſſions of the ſeveral counties in 
Wales: in which all pleas of real and, perſonal actions ſhall be 


wird with the ſame form of proceſs and in as ample a manner 
in the court of common pleas at Weſtminſter : and writs of 
error ſhall lie from judgments therein (it being a court of record). 


to the court of king's bench at Weſtminſter. But the ordinary 


original writs or proceſs of the king's courts at Weſtminſter do 
not run into the principality of Wales“; though progede of exe 


* 1 Sid. 180. Salk. 439. » 2Roll. Rep. 141. 
i See Vol. I. introd. 5. 4. 


cution 


ſpecial juriſdictie 
holden of the king in right of the duchy of Lancaſter s: which 
much territory which lies at a vaſt diſtance from it; as par 
larly a very large diſtrict ſurrounded by the city of Weſtminſter. The 


court of record: and indeed it has been holden that tho 
have a' concurrent juriſdiction with nene court, 


mited local juriſdiction, and have at th 
cognizance of pleas, 1 in matters both of law and equity, 


1 Fations's gy e it is 5 held lawful ue of freehold 
at leaſt, if not in all others) to bring an action in t 
eourts, and tr) 
to that mol nen w 
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the ſame in the next Engliſh-coanty adjoining 
ere the cauſe ariſes 111 02/9 1,200 2191 


the duchy chamber of Lancaſter is another 
n. „held before the chancellor of the duchy or 
his deputy, concerning all matter of equity relating to lands 
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is a thing very diſtinct from the county palatine, and cor 


n 
1 
13 q * * 

- 


proceedings in this court are the ſame as on the equity fide inthe 
courts of exchequer and chancery ; ſo that it ſeems not tobe be 


en eee wh 5 . cauſes*. res: ch 

vll. A NOT H ER © petite of i private: courts, ad are 06 Aa l | 
e fame time an excluſive 
which appertain to the counties palatine of Cheſter, Lancaſter, f 


and Durham, and the royal franchiſe of Ely“. In all theſe, as 
in the principality of Wales, the king's ordinary writs, Auing 


under the great ſeal out of chancery, do not run; that is, they 


are of no force. For, as originally all ura regalia were granted to 


the lords of theſe counties palatine, they had of courſe the ſole 
adminiſtration of juſtice, by their own judges appointed by them 
ſelves and not by the crown. It ou therefore be incongruous 


95 2 Bulſt 1 * aSaund. i904. Raym 206. „ 4 Toft. 206, 1 

* Cro. Jac. 484. | 5 1Chan, Rep. 5 5. Toth.145. Hardr. 171. 
7 Vaugh. 413. Hardr. 66. THe: = od 4 Inſt. 213. 218. Finch. R. 452. 

1 Hob. 77. 2 Lev. 24. _ = See vol. I. introd. J. 4. 


for 


| for the king to ſend his writ to direct the judge of another's court 
nner to juſtice between the ſuitors. But, 
8 hen the privileges of theſe counties palatine and franchiſes were 
abridged by ſtatute 27 Hen. VIII. c. 24. it was alſo enacted, that 
all writs an proceſs ſhould be made in the king's name, but 
ſhould be telle d or witneſſed in the name of the owner of the 
franchiſe. Wherefore all writs, whereon actions are founded, and 
which have current authority here, muſt be under the ſeal of the 
reſpective franchiſes ; the two former of which are now annexed 
to the crown, and the two latter under the government of their 
ſeveral biſhops; And the judges of aſſiſe, who ſit therein, fit 
by virtue of a ſpecial commiſſion from the owners of the ſeveral 
franchiſes, and under the ſeal thereof; and not by the uſual 
commiſſion under the great ſeal of England. Hither alſo may be 
referred the courts of the cinque ports, or five moſt important ha- 
vens, as they formerly were eſteemed, in ine kingdom 3! v. 
Dover, Sandwich, Romney, | Haſtings; and Hythe ; to which 
Winchelſey and Rye have been fince added: which have alſo fi- 
milar franchiſes in many reſpe&s® with the counties palatine, and 
particularly an excluſive juriſdiction (before the mayor and jurats 
of the ports) in which excluſive juriſdiction the king's ordinary 
writ does not run. A' writ of error lies from the mayor and ju- 
rats of each port to the lord warden of the cinque ports, in his 
court of Sheprway 3 and from the court of Shepway to the king's 
bench. And ſo too a writ of error lies from all the other juriſ- 
ditions to the ſame ſupreme: court of judicature?, as an enſign 
of ſuperiority reſerved to the crown at the original creation of the 
franchiſes. .: And all prerogative writs (as thoſe of habeas corpus, 
prohibition, certiorari, and mandamus) may iſſue for the ſame rea- 
| ſon to all theſe exempt. Juriſdictions ©; becauſe the privilege, 
that the king's writ runs not, muſt be intended beriwoen party 
W 3 for e can be no (* e he againſt the _; 74 


* 1 Sid; 166. . | 3 : {'F tha. Abr. t. error. 74. 101. * 62. 
enk. 71. bahn do cots 1: ban 4 Inſt. 38. 214. 218. 
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They — the lotdwes 


0 to ſue and be ſu 
be drawn from their buſineſs which is highly e ee 5 


R gi 87 ? 36} 


vill. Tur dike courts in Devonſhire 
Iminiftration/of juſtice among aan h 4 = ara 
zord; but of the nerd eng nnd pug xchul ve nat 


tue of a privilege granted to the w i TERS AER * 
od only in their awn courts, thatithey. ip not 


public, by attending their lawſuits nn 
leges of the tinners are confirmed by a chart 


fully expounded by a private ſtatute, als Edw. u a hich/s For 
fince been explained by a public act, 16 Car. I. c. 15. What 


relates to our preſent purpoſe is only this: that all tinners and 
labourers in and about the ſtannaries ſhall, during the time of 
their working therein bona fide, be privileged from ſuits of other 
courts, and be only impleaded in the ſtannary court in all mat- 
ters, excepting pleas of land, life, and member. No writ of er- 

ror lies from hence to — court in eee a Was | 


agreed by all the judę 


the ſteward of the cours to — nd — 
the lord- warden; and thence to the privy council of the prince 


of Wales, as duke of Cornwall“, when he hath- how livery. or 
inveſtiture of the ſame*. And — hence peal li 1 
1 u red in __ laſtreforts. tt ei ee eee W l 
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IX. TA B Neuer courts ae city” of 5 5 dd 
ether cities, borou ghs, and corporations throughout the kingdom, 
held by preſcription, charter, or act of parliament, are alſo of 


the n e and FI n It would 0 the % 


1 +lnft "9m 15d bananas oc; acai 3 ede maid bf. eme mie 
< See this at nat in 4 4lad, 23 2. _ the court of huſtings, before the mayor, re- 
14 AInſt. 231. - * corder, and ſheriffs; and from thence to 
e Ibid. 230. FW juſtices appointed by the king's commiſſion, 
f 3 Bulſt 183. EE who uſed to fit in the church of St Martin 


r Doderidge hiſt. of Cornw. 94. le grand. (F. N. B. 32.) And from the judg- 
h The chief of thoſe in London are the ment of thoſe juſtices a writ of error lies 


ert ifs courts, holden before their ſteward or OP to the houſe of lords, J 
| | an 


 diſtris, which in ite 
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and — of our preſent enquiries, if I were to enter into a 
cular detail of theſe, and to examine the nature and extent 
of their ſeveral. juriſdictions. It may in general be ſufficient to 
ſay; that they aroſe eriginally from the favour of the crown to 
thoſe particular diſtricts, wherein we find them erected, upon 
the ſame principle that hundred - courts, and the like, were eſta- 
bliſned; for the convenience of the inhabitants, that they might 
proſecute their ſuits, and receive Juſtice: at home: that, for the 
moſt part, the courts at Weſtminſter-hall have a concurrent ju- 
iſdiction with theſe, or elſe a ſuper-intendency over them: and 
that the proceedings,:in theſe ſpecial courts ought to be accord- 
ing to the courſe of the common law, unleſs otherwiſe ordered 
by parliament; for though the king may wad new courts, "_ 
yer cannot alter the eſtabliſhed courſe, _ lays" 


1 


| 6 W 0 60 
— in the ci 


ſpecies of « :OU: "my eee eee e 
ty of London aud ber trading and populous 
s ſo varies 2 the courſe of the 
common law, that it may deſerve 2 more particular conſideration. 
I mean the courts of requeſts, or courts of conſcience, for the 
recovery of ſmall debts. The firſt of theſe was eſtabliſhed in 
London, ſo early as the reign of Henry the eighth, by an act of 
their common council; which however was certainly inſufficient 
for that purpoſe and illegal, till confirmed by ſtatute 3 Jac. I. 
c. 15. which has fince been explained and amended by ſtatute 
14 Geo. II. c. 10. The conſtitution is this: two aldermen, and 
four commonero, fit twice a week to hear all cauſes of debt not 
exceeding the value of forty ſhillings ; which they examine in a 
ſummary way, by the oath of the parties or other witneſſes, and 
make fuch order therein as is conſonant to equity and good con- 
ſcience. The time and expenſe of obtaining this ſummary re- 
dreſs are very inconſiderable, which make it a great benefit to 
trade; and thereupon divers trading towns and other diſtricts 
have obtained acts of parliament, for eſtabliſhing in them courts 
of conſcience upon nearly the ſame plan - as that in the —— nf 
London. 


5 i Salk. 144. 8 * „ 
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Tur a Wee that has been ſhewn / to obtain theſt ſeve- 
ern proves clearly that the nation in general is — Gnfble. 
of the great inconvenience, nog from the diſuſe of the ect 
county and hundred-courts; wherei * of this fi vall value 
wer aways OY | | 


which of late hath nar Nees ap pp to: tis inconvenien — 4 
lte erecting theſe new juriſdictions) may itſelf be attended 1 in time 

with very ill conſequences: as the method of proceeding therei 
is entirely in derogation of the com 
tionary powers create a petty tyranny in a ſet of ſtanding com- 
bar wap? and as the diſuſe of the trial by jury may tend to as 


range the minds of the people from that valuable prerogative: 


of Engliſhmen, which has already been more than ſufficiently 
exchuded in many inſtances. Hou much rather is it to be wiſhed, 
that the proceedings in the county and hundred- courtg could 


again be revived, without burthening the freeholdets/ with too 


frequent and tedious attendances; and at the ſame time removing 
the delays that have inſenſibly crept into their proceedings, a 


the power that either party have of transferring abs Sender their. 


foits to the courts at Weſtminſter | And we may with ſatisfae- 
tion obſerve, that this experiment has been actually tried, and 
has ſucceeded in the populous county of Middleſex; which might 
ſerve as an example for others. For by ſtatute 23 Geo. II. c. 33. 


it is enacted, 1. That a ſpecial county court ſhall. bei held, at 
leaſt once a month in every hundred of the county of Middle- 
ſex, by the county clerk. 2. That twelve frecholders of that 

hundred, qualified to ſerve on juries, and ſtruck by the ſheriff, 


ſhall be ſummoned to appear at ſuch court by rotation; ſo as 


none ſhall be ſummoned oftener than once a year. 3. That N 


in all cauſes, not exceeding the value of forty ſhillings, the 
county clerk and twelve ſuitors ſhall proceed in a ſummary way; 


examining the parties and witneſſes on oath, without the formal 
proceſs antiently uſed; and ſhall make ſuch order therein as they 
ſhall Judge n to conſcience. +. That. no plaints ſhall be 
removed 


1 
4 


aon law; as their large die 
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removed c out of, 3 FOR court, by any proceſs whatſpever; but the 
determi ation, herein ſhall; he final. 5. That if any action be 

| brought i in any of the ſuperior, courts. againſt a perſon reſident in 

Middleſex, for a Pen t or e upon the N whereof the 

25 Lo e leſs than 28, the plaintift Li recover 


Hy ted. . # * . Lach. a mr 5 3 me e fees is. preſcribed 
and ſet down i in the act; which are not to be exceeded upon any 
account whatſoever. This is 2, plan entirely agreeable to the con- 
ſtitution and genius of the nation; ; calculated to prevent a mul- 
titude of vexatious actions in the ſuperior courts, and at the ſame 
time to give honeſt creditors an opportunity of recovering ſmall 
ſums ; which now they are frequently deterred from by the ex- 
5 penſe of a ſuit at law; JE plan which, in 193 — wants only to be 
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wka got: . over. in 4 ae ? Viv. the chancellor 8 courts in the 

two univerſities, of En gland. Which two learned bodies enjoy 
the ſole juriſdiction, in excluſion of the king's courts, over all 
civil actions and ſuits whatſoever, where a ſcholar or privileged 
perſon is one of the parties; excepting in ſuch caſes where the 
right of freehold is concerned. And theſe by the univerſity char- 
ter they are at liberty to try and determine, either according to 
the common law of the land, or according to their own local 
cuſtoms, at their diſcretion : which has generally led them to 
carry on their proceſs in a courſe much conformed to the civil 
law, for reaſons ſufficiently explained in a former volume . 


Tu xs br. were granted, that the ſtudents * not 
be diſtracted from their ſtudies by legal proceſs from diſtant courts, 
and other forenſic avocations. And privileges of this kind are of 


very mu anUquity, being generally enjoyed by all n uni- 
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held to be invalid; for though 
Therefore in the reign of 


was obtained,  confir J 
ties, and thoſe of 14 Hen. VIII. and 4 Eliz. by name. Which 


— the oy wins that 1 have ſeen, con 


— af 
een 1, 


the fourteent} year of whoſe reds fern 
moſt extenſive charter Fall was granted. "One fimilar to which 
ih eee, granted fo Oed ge ia de ie year of guten 


the law of the land, were 1 high + A wtkre, that Witty were 
ugt | t ere THER courts, 


yet he could not 2 


queen Eli: be an 4 ba ef partiaientt 
ming ul the charters of the two univerfi- 


Me 407, as fir Edward Coke intitles it“, eſtabliſhed this High 

privilege without any doubt or oppoſition * : or,  as/fir\Matthew 
Hale? very fully expreſſes the fenſe of the common law and the 
operation of the act of parlia ent, „although king Henry the 


Li 


„eighth, 14 A. R. ſui, granted to the univerſity a liberal char- 
* ter, to proceed according to the uſe of the univerſity ; viz. by 


« a courſe much conformed to the civil law; yet that chirter 
&© had not been ſufficient to have warranted Rich proceedings 
without the help of an act of parliament. And therefore in 
« 14 Eliz. an act paſſed, whereby that charter was in effect 


* enacted; and it is thereby that at this day they have a kind 


« of civil law procedure, even in matters that are of themſelves 


« of common law cognizance, where either of the parties is 
16 e e | 


1b Gali 4 Ml , 2 B34 enk. Cent, 2. RES 88. Cent. 3. pl. 33- 
* 3 Flix. c. 29. 1 Hardr. 504. Godbolt. 201. 
e. 227. Fl | En © © C. L. 33. 
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— add t . as it relates to civil an is eee 
at Oxford in the chancellor's court; the judge of which is the 
vice- chancellor, bis deputy, or aſſeſſor. From his ſentence an 
appeal lies to delegates appointed by the congregation; from 
thence Nee 007 Ae of the houſe of convocation ; and if 

Of the-fatne ſentence ir is final, at leaſt by 


8 | 2 4 $: ; 
3+; 5 11 1 Nr 5 N 
N 4 * 4 & 1 . 


d a Miese 


the ſtatutes of the univerſtty i, according to the rule of the civil 


law. But, if there be any diſcordance or variation in any of the 


three ſentences, an appeal lies in the laſt reſort to judges delega- 


tes eren on oo crown aud the nt ſeal 1 in ye: | 


— Ab Ape e Per bh l G made or 

ſpecial courts,” of the greateſt note in the kingdom, inſtituted 
YTrivate wrongs; and muſt, in the cloſe 

of all, make one general obſervation from ſir Edward Coke: 


that theſe particular juriſdictons, eee from the general 
juriſdiction of the. courts of common law, are ever taken ſtrictly, 


and cannot be extended farther than ths cxprots. * of their 


pee will n urge ef Wümme, 1199 
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1 an mien proce reed 1 to o the cognizance of private VIC 
that is; to conſider in which of the vaſt e of courts, 
ing chapters, every poſſible injury. 
that can be offered to a man's nen property is certain of 
Tone with; redreſs. 2 AED! 1 ee > . 7 4 8 0+ 8 $44 Th 
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jp E authority of the ſever ee — — pecia 
ne of what wrongs ſuch courts have cognizance, was 
neceſſarily remarked as thoſe reſj pective tribunals were enumerated; 
and therefore need not be here again repeated: which will con- 
fine our preſent enquiry to the cognizance of civil injuries in the 
ſeveral courts of public or general juriſdiction. And the order, 
in which I ſhall purſue this enquiry, will be by ſhewing; 1. What 
actions may be brought, or what injuries remedied, in the eccle- 
ſiaſtical courts. 2. What in the military. 3. What in the ma- 
ritime. And 4- What in the courts of common law. 


AND, bot to the three firſt of theſe particulars, 1 
muſt beg leave not ſo much to conſider what hath at any time 


officers and judges of thoſe reſpective courts ; but what the com- 
mon law allows and permits to be ſo. For theſe eccentrical tri- 
bunals (which are principally guided by the rules of the imperial 
and canon laws) as they ſubſiſt and are admitted in England, not 

88 — by 


en 
We 


tions have referred entirely to the temporal courts; as concerning 
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bye any ke of their own «but upon * ſufferance and Wien 
tion from the municipal laws, muſt have recourſe to the laws of 
that country wherein they are thus adopted, to be informed how 


far their juriſdiction extends, or what cauſes are permitted, and 
what forbidden, to be diſcuſſed or drawn in queſtion before them. 


It matters not therefore what the pandects of Juſti 


lian, or the 


deeretals of Gregory Have ordained. They are here of no more 


inſic authority than the laws of Solon and Lye 


urgus: curious 


perhaps for their antiquity, reſpectable for their equity, and fre- 


quently of admirable ule in illuſtrating a point of hiſtory. Nor 
is it at all material in what light other-nations may conſider this 
mattet of juriſdiction.” Every nation muſt and will abide by it's 


_ own municipal Jaws which various accidents confpire'to render 


different in almoſt every country in Europe. We permit ſome 
kinds of ſuits tu be of ecclefiaſtical:cognizance, which other na- 


4 


wills and ſucceſſions to inteſtates' chattels : and perhaps we may, 
in our turn, prohibit them from interfering i in ſome controverſies, 


: which- on the continent may be looked upon as merely ſpiritual. 
In ſhort, the 


common law of England is the one uniform rule 
to determine the juriſdiction of courts: and, if any tribunals 


whatſoeyer attempt to exceed the limits ſo. preſcribed them, the 


s courts of common law 3 and ” am ans 5 and | 
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this general caution 1 proceed now to 


1 ee 2 


44. T. 1 * - wrongs or inju uries . ee . the e 
courts. I mean ſuch as are offered to private perſons or indivi- 


duals; Which are cognizable by the ecclefiaſtical court, not for 


reformation of the offender himſelf or party imuring {pro ſalute 


animae, as immoralities in general are, when unconnected with 


private injuries) but ſuch as are there to be proſecuted for the 


ſake of the party Nene to make him a ſatisfaction and redreſs 
See vol. I. introd. 5. 1. 2 ä * Hal. Hiſt. C. L. e. 2. 
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for which 1 is: itted to institute a ſuit in 
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tit hes | e parſon or vicar, ahethr he rer be clergy. 
man or a lay appropriator*. But herein a diſtincti 
taken: for the eccleſiaſtical courts have ao juriſdi 1 00 try the 
right of tithes unleſs between ſpiritual perſons * but in ordinary 
caſes, between ſpiritual men and lay men, are only to compel the 
payment of them, when the right is not diſputed . By the ſta- 
tute or rather writ of circumſpecte agutis , it is declared that the 
court chriſtian ſhall not be prohibited from holding plea, 22 
« for once verſus parochianos oblationes et decimas debitas et c 
4% gas ſo that if any diſpute ariſes whether ſuch tithes — 
and ert this. cannot be determined in the eccleſiaſtical 
court, but before the king's courts.of the common law; as ſuch 
queſtion affects the temporal inheritance, and the determination 
muſt bind the real property. But where the 7ight does not come 


| into queſtion, but only the fact, whether or no the tithes al- 


lowed to be due be really ſubtracted or withdrawn, this is a tran- 


fient perſonal injury, for which the remedy may properly be had 


in the ſpiritual court ; viz. the recovery of the tithes, or their 
equivalent. By ſtatute 2 & 3 Edw. VI. e. 13. it is enacted, that 


if any perſon ſhall carry off his pracdial tithes (viz. of corn, hay, 
or the like) before the tenth part i dur ſet forth, enen 


— 


C Stat. 32 Hen. VIII. e. 7. 4" , 2 Toft 364. 8 . 7 
4 2 Roll. Abr. 309, 310. Bro. Air. . f See Barrington. 120. 3 Pryn. Rec. 336. 
uriſdiction. 8 8. i 8 13 Edw. I. K. 4. or rather, 9 Edw. b 
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is made wi the ene; or ſhall willingly withdraw his tithes 


of the ſame, or ſhall ſtop or hinder the proprietor of the tithes 
or his deputy from viewing or carrying them away; ſuch offend- 
er ſhall pay double the value of the tithes, with coſts, to be re- 
covered before the eccleſiaſtical judge, according to the king's ec- 
_ clefiaſtical laws. By a former clauſe of the fame ſtatute, the tre- 
| ble value of the tithes, ſo ſubtracted or withheld, may be ſued 
for in the temporal courts, which is equivalent to the double value 


to be ſued for in the eccleſiaſtical. For one may ſue for and re- 


cover in the eccleſiaſtical courts the tithes themſelves, or a re- 


compenſe for them, by the antient law; to which the ſuit for the 
double value is ſuperadded by the ſtatute. But as no ſuit lay in 


the temporal courts for the ſubtraction of tithes themſelves, 


therefore the ſtatute gave a frebie forfeiture, if ſued for there; in 
order to make the courſe of juſtice uniform, by giving the fame 


reparation in one court as in the otherb. However it now ſeldom 


happens that tithes are ſued for at all in the ſpiritual eourt; for 
if the defendant pleads any cuſtom, modus, . compoſition, or 
other matter whereby the right of tithing is called in queſtion, 
this takes it out of the juriſdiction of the eceleſiaſtical judges : 


for the law will not ſuffer the exiſtence of ſuch a right to be 
decided by the ſentence of any fin gle, much leſs an eccleſiaſtical, 


judge; without the verdict of a jury. But a more ſummary 
method than either of regovering ſmall tithes under the value 


of 405. is given by ſtatute 7 & 8 W. III. c. 6. by complaint to 


two juſtices of the peace: and, by another ſtatute of the ſame 
year ij, the ſame remedy is extended to all tithes withbeld by 


quakers under the value of ten pounds, * 


An OTHER pecuniary injury, copnizable in the ſpiritual courts, 
is the non-payment of other eccleſiaſtical dues to the clergy ; as 


penſions, mortuaries, compoſitions, offerings, and whatſoever 

falls under the denomination of ſurplice-fees, for marriages or 

other miniſterial offices of the church : all which injuries are re- 

drefſed by a decree for their actual payment. "Beſides which all 
* 2 Inſt. 250. 5" ii | 


Vo L. III. 5 1 offerings, 
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96. B PRIVATE 2 Boot Il. 
offerings, ebkatlbns, and obventions, not exc ceding the value o | 


40's: may be recoyered in a ſummary way, before two juſtices 
01 ae We — Dur care : muſt be taken that HEE are real on 


cor bbeerning thank.” As Witte a fee was demanded | by the miniſter 4 


of the pariſh for the baptiſm of a child, which was adminiftred 
im another place ©; & this, however authorized by the canon, Is 
contrary to ene right: for of common right no fee is due 


to the miniſter even for performing ſuch branches of his duty, | 


and it can only be ſupported by a ſpecial cuſtom?; but no cuſtom 
can n the demand of a fee without performing them at all. 


3 ** * 


Fo R "fees alſo, ſettled And acknowleged to be Ast to >the offi | 


cers of the eccleſiaſtical courts, a ſuit will lie therein : but not if 


the right of the fees is at all diſputable ; for then it muſt be de- 
cided at the common law ®. It is alſo ſaid, that if a ernte be li- 


cenced, and his ſalary appointed by the biſhop, and he be not 


paid, the curate hath a remedy in the eccleſiaſtical court ® : but, 


if he be not licenced, or hath no ſuch falary appointed, or hath 
made a ſpecial agreement with the rector, he muſt ſue for a ſa- 
tisfaction at common law®; either by proving ſuch ſpecial agree- 

ment, or elſe by leaving it to a jury to give damages upon a 


quantum meruit, that is, in conſideration of what he . ee 7 


deſerved i in | proportion to the ſervice performed. 


: 2 | 


"Ds vis this Belt of" pecuniary injuries may all be reduced 

we ſeveral matters of ſpoliation, dilapidations, and neglect of 
repairing the church and things thereunto belonging; for which 
5 a ſatisfaction may be ſued for in the eccleſtaſtical court. wy 


sro TAT To is an ber done by one clerk or ineumbent 


to another, f in taking the fruits of his benefice without any right 


i Stat. 7 & 8 W. III. [7 e 2 „ 
k Salk. 332. I Burn, eccl. law. 438. 
1 bid. 334. Lord Raym. 450. 1558. ———2 + wor 


Fitzg. 55. FE | _ _--- +» thereunto, . 


I 
1 
2 
FL, 
4 
La 
— 
Ix 
tA 
* 
BY 
on 
i 
X 
4 
5 
2 


- 
. 2 
x < x o — a 4 x - = ” 4 « — - LIE 1 4 4 S 4 E o = ” 4 P I 
"<=: c ( on > MO 7 IS * f 8 1 0 . W PF EONS 5 - 8 : 1 « 3 2 * ; * 7 2 
K 2 ER SLOAN EA 2 ah 22% . 5 a 2. 8 pa 64 18 Fes BD 8 BY 6 e n 9 8 r PS. SSS A c Od 1 
9 5 — w 0 F Fn T4 15” je ISA SPY The Colt A AE ITO A n W in N N : bogs. In he deb 2 3 d E E 3 
2 * 8 = * i WS TFF . e ee ee ESE F =! 
o 1 5 7 n n by 5 % ” Ps b , : _ 
N n n _ MN l 
a pry: FR r > mt Es Roo 
W I 1 * e 9 8 1 
* * e 1 r * . 3 > 3 
| — N A — ONSITE 0 * Es Bk ce FTA 3 r 
FP K * ST — 1 5 I wp 7 1 


SAS r F 


8 * 
= f 
* 
” 
I 
- 
5 
Go 
2 
5 
8 
2 
[2 
3 
* 
. 
W 9 
N 
V 
LE 
> 
Des 
” 
N 
88 c 
HG. 
* 
* 
i 
N 
"9 
9 
LEG 
"7 OI 
* FN 
P 8 
— * 
75 
. — 
JEL 
4 * 
FRA 
Ks 
EI 
5 
* 
EA Fa 
9 
wa 
F 
4 
2 
3 
8 x: 
8 
bas 
3 
2 
= 
. 
1%] 
N 
N 
. 
Ev 
1 
FF 
Ts 
6 
oor 
Fe, 
% 
* 
3 
1 
2 
9 25 
ol 
. 
* 
3 
75 
oy 
2 
1 
4 
A 
oy 
9 
2 
* 
55 
15 
12 
I» 
"VU 
* 
4 
45 
A 
2 
A 
* 
2 


„ A 
4 
- E $ 1 


Ch. 7 7, DR - W R O N Gs. 91 


thercunto, of under a pretended title. It is ; remedied by a de- | 
eree to account for the profits ſo taken. This injury, ON the 


Jus fatronatus or right of advowſon, doth not come in debate, is 


cognizable in the ſpiritual court: as if a patron. firſt preſents A 
to a benefice, who 1 1s inſtituted and inducted thereto; and then, 


upon pretence of a vacancy, be ſame. patron preſents B to the 


ſame. living, and he alſo obtains inſtitution and induction. Now 


if A diſputes the fact of the vacancy, then that clerk. who is 


kept out of the profits of the living, whichever it be, may ſue 
the other in the ſpiritual court for ſpoliation, or taking the pro- 
fits of his benefice.. And it ſhall there be tried, whether the li- 


ving were, or were not, vacant; upon which the validity of the 


ſecond clerk's pretenſions muſt depend. But if the right of 
patronage comes at all into diſpute, as if one patron preſented 
A, and another patron preſented B, there the eccleſiaſtical court 


hath no cognizance, provided the tithes ſued for amount to, a 
fourth part of the value of the living, but may be prohibited at 
the inſtance of the patron by the king's writ of indicavit r. So 


alſo if a clerk, without any colour of title, ejects another from 
his parſonage, this i injury muſt be redreſſed in the temporal courts: 


for it depends upon no queſtion determinable by the ſpiritual law, 


(as plurality of benefices or no plurality, vacancy or no o deer 
but i 1 s merely a civil i injury. 


"Fo R dilapidations, which are a kind _ eccleſiaſtical waſte, 
either voluntary, by pulling down ; or permiſſive, by ſuffering 


the chancel, parſonage-houſe, and other buildings thereunto be- 
longing, to decay; an action alſo lies, either in the ſpiritual court 
by the canon law, or in the courts of common law 1: and it may 


be brought by the ſucceſſor againſt the predeceſſor, if living, or, 
if dead, then againſt his executors. It is alſo ſaid to be good 
cauſe of deprivation, if the biſhop, parſon, vicar, or other ec- 
cleſiaſtical perſon, dilapidates the buildings or cuts down timber 


growing on the patrimony of the church, unleſs for neceſſary 


o F. N. B. 36. Artic. Cleri. ꝙ Edw. II. c. 2. F. N. B. 45. 
P Circumſpee agatis ; 13 Edw. I. ſt. 4. Cart. — pit. Lev. 268. 


8 repairs”; 


«a> . - 4 
, , 
* 
—_— 
1 * . 
* 


os Private 1 8 Boo ll. 


i tions ſhall within two years be employed upon the buildings, in 
| reſpect whereof it was recovered, on W s of OR, ne 


to their thrones eſtabliſhed or rendered precarious, according to 


repairs: | : and Hike 2 writ of prohibition wilt allo) lie againft | | 
him in the courts of common law. By ſtatute 13 Eliz. C. 10. 


if any ſpititual perſon makes over or alienates his goods with in- 
tent to defeat his ſucceſſors of their remedy for dilapidations, the 
ſucceſſor ſhall have ſuch remedy againſt the alienee, in the EC- 

cleſiaſtical court, as if he were the execator of his predeceſſor. 


nd by ftatute 14 Eliz. c. 1 I. all money recovered for aide. 


the RY to bra crown. 

ity to ofthe 2000 of reparacibun oy thi Aon; eee 
and the like, the ſpiritual court has undoubted cognizance there- | 
of*; and a ſuit may be brought therein for non-payment of a 
rate made by the church-wardens for that purpoſe. And theſe 
are the principal pecuniary injuries, which are cognizable, « or for 
which ſuits may be inſtituted, in the eccleſiaſtical courtsz. 

2. Mt M ONIAL eli or injuries ebenda the eats 
of marriage, are another, and a much more undifturbed, branch 
of the eccleſiaſtical juriſdiction. Though, if we conſider mar- 
riages in the light of mere civil aud they do not ſeem to 
be properly of ſpiritual cognizance*. But the Romaniſts having 
very early converted this contract into a holy ſacramental ordi- 
nance, the church of courſe took it under her protection, upon 
the diviſion of the two juriſdictions. And, in the hands of ſuch 
able politicians, it ſoon became an engine of great importance to 
the papal ſcheme of an univerſal monarchy over Chriſtendom. 
The numberleſs canonical impediments that were invented, and 
occaſionally diſpenſed with, by the holy ſee, not only enriched 
the coffers of the church, but gave it a vaſt aſcendant over prin- 
ces of all denominations ; whoſe marriages were ſanctified or re- 
probated, their iſſue legitimated or baſtardized, and the ſucceffion 
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Roll. hw 86. 1 98. Godb. 259. Circumſpecte agatis. 5 Rep, 66. 
"Y Bulſtr. ag 1 Roll. Rep. 335. _ t Wart: alliance. 173. 5 
the 


the humour or intereſt of the: ends n : beſides a thou- 
| land nice and difficult ſcruples, with which the clergy of thoſe 

ages puzzled the underſtandings and loaded the conſciences of the 
inferior orders of the laity ; and which could only be unravelled 
by theſe their ſpiritual guides. Yet, abſtracted from this univerſal 
influence, Which affords ſo good a reafon for their conduct, one 

might otherwiſe be led to wonder, that the ſame authority, Which 
enjoined the ſtricteſt celibacy to the priefthood, ſhould think 
them the proper judges in cauſes between man and wife. Theſe 
cauſes indeed, partly from the nature of the injuries complained 
of, and partly from the clerical method of treating them *, ſoon 
became too groſs for the modeſty of a lay tribunal. And envy 
matrimonial are now. ſo peculiarly eccleſiaſtical, that the temporal 
courts will never interfere in controverſies of this kind, unlefs 
in ſome particular caſes.” As if the ſpiritual court do proceed to 
call a marriage in queſtion after the death of either of the parties; 
this the courts of common law will prohibit, becauſe it tends 
to baſtardize and diſinherit the iſſue; who cannot ſo well defend 
the marriage, as the parties a Nen er or them 
Ang; mou have Wan ef! | 


— 


or e ee e one K the firſt and principal is, 
10 de Jattitationts matrimonii; when one of the parties boaſts 
or gives out that he or ſhe is married to the other, whereby a 
common reputation of their matrimony may enſue. On this 
ground the party injured may libel the other in the ſpiritual court; 
and, unleſs the defendant undertakes and makes out a proof of 
the actual marriage, he or ſhe is enjoined perpetual filence upon 
that head; which is the only remedy the eccleſiaſtical courts can 
give for this injury. 2. Another ſpecies of matrimonial cauſes 
was when a party contracted to another brought a ſuit in the ec- 
cleſiaſtical court to compel a celebration of the marriage in pur- 
ſuance of ſuch contract; but this branch of cauſes is now cut 
off entirely by the act for preventing clandeſtine marriages TE 


wy Some of the impureſt bonds, hag are 1 the popiſh clergy on the ſubj ects of matri- 
tant in any language, are thoſe written by mony and divorce, 


* 2Inf, 614 26 Geo. II. 


% ww ry 
26 Geo. II. . 33. which cnacds.. that for the. fature dials i 
be had in any eccleſiaſtical court, to compel, a celebration f 


marriage in facie ecclefiae, for or becauſe of any contract of ma- 
trimony wWhatſocver. 3. The ſuit for 2g eſtifutian of conjugal. rights 


is alſo, ar ther ſpecies. of. matrimonial cauſes, ;, which is brought 
whenever either the huſband or wife is guilty of the injury of 
ſubtraction, or lives: ſeparate, from, the other without any ſuffir 
cient reaſon ; in which caſe . the, eccleſiaſtical Juriſdiction, will - 


-ompel. them, to, come together again, if either party be weak 


Anbugh to deſire ite contrary to the, inclination of the other. 
4. Divorces alſo, « of which and their ſeveral. diſtir 


ed, at large in a former volume are ee eee matri- 2 


| monial, and cognizable by the eccleſiaſtical judge. If it becomes 


improper, through ſome. ſupervenient cauſe ariſing ex poſt... fatto, - 


pri the parties ſhould,live, together any longer; as through in- 
| tolerable. cruelty, adultery, 2 perpetual diſeaſe, and the like; this 
unfitneſs'« or inhability for the marriage ſtate may be looked upon 
as an injury to the ſuffering party; and for this the eccleſiaſtical 


law adminiſters the remedy of ſeparation, or, a divorce, a menſa et 


Thboro. But if the cauſe exiſted previous to the marriage, and was 
ſuch a one as rendered the marriage unlawful ab initio, as con- 
ſanguinity, corporal imbecillity, or the like; in this caſe the law 
looks upon the marriage to have been always null and void; be- 
ing contracted in fraudem legis, and decrees not only ; a ſeparation 


from bed and. board, but @ vinculo matrimonit itſelf. 5. The laſt 


ſpecies of matrimonial cauſes i is a conſequence drawn from one 


of the ſpecies of divorce, that a menſa et thoro ; which 18 the : 
ſuit for alimony, a term which ſignifies maintenance: which.ſuit 
the wife, in caſe of ſeparation, may have againſt her huſband, 
if he neglects or refuſes to make her an allowance ſuitable to 


their ſtation in life. This is an injury to the wife, and the court 
chriſtian will redreſs it by aſſigning her a competent maintenance, 
and compelling the huſband by eccleſiaſtical cenſures to pay it. 
But no alimony will be aſſigned in caſe of a divorce for adultery 
on her part; for as that amounts to a forfeiture of her dower 
— | . * Book 1. ch. 15. 


ou 


Wh it | Wrowos 95 
aftet his death, it is alſo. a ſufficient” reaſon why ſhe ſhould not | 
be RO” of His Nurs. when OR 1 og . * 


% FE 3 


* 


TESTAMENT AAV utes are the only remaining ſpecies, 
b to the eccleſiaſtical Juriſdiction ; 3 which, as they are 
certainly of a mere temporal nature“, may ſeem at firſt view a 
little oddly ranked among matters of a ſpiritual cognizance. And 
indeed (as was in ſome degree obſerved in a former volume ?) 
-they were originally cognizable in the king's courts of common 
law, v/z. the county courts-; and afterwards transferred to the 
Juriſdiction of the church by the favour of the crown, as a na- 


tural conſequence of e to o che 8 the adminiſtration 
0 inteſtates' effects. J%»˖;ͤͤ 8 5 


- — 


Tus ſpiritual jurifittion of teſtamentary cauſes is a pecu- 
ue conſtitution of this iſland ; for in almoſt all other (eyen in ' 
popiſh) countries all matters teſtamentary are of the juriſdiction 
of the civil magiſtrate. And that this privilege is enjoyed by the 
clergy in England, not as a matter of eccleſiaſtical right, but by 
the ſpecial favour and indulgence of the municipal law, and as 
it ſhould ſeem by ſome public act of the great council, is freely 
acknowleged by Lindewode, the ableſt canoniſt of the fifteenth 
century. Teſtamentary cauſes, he obſerves, belong to the eccle- 
ſiaſtical courts de conſuetudine Anghae, et ſuper conſenſu regio et 
* ſuorum procerum in talibus ab antiqus conceſſo. The ſame was, 
about a century before, very openly profeſſed in a canon of arch- 
biſhop Stratford, v/z. that adminiſtration of inteſtates goods was 
ab olim granted to the ordinary, “ conſenſu regio et magnatum 
„regni Angliae. The conſtitutions of cardinal Othobon alſo 
teſtify, that this. proviſion olim a praelatis cum approbatione regis 
cc of baronum dicitur emanaſſe*.” And archbiſhop Parker“, in queen 
Elizabeth's time, affirms 1 in 88 ares, that originally i in mat- 
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Aegis temporibus hoc ordinatum fit, non reperio.” 
5 . "deed frequently aſſerted in our common law books, that it is but 
of late years that the church hath had the probate. of wills“. 5 
But this muſt only | be underſtood to mean, that it had not always 
had this prerogative : for certainly it is of very high antiquity. 


= olim ordinatum ;” and Ws 2 Othobon, in the 52 Hen. III. 
: ſpeaks of it as an antient tradition. Bracton holds it for clear 
law. in the ſame reign of Henry III, that matters teſtamentary 
of inteſtates goods * per viſum eccleiae” was one of the articles 
Paris alſo informs us, that king Richard I ordained i in Normandy, 


i ecclefine fiet.” And even this ordinance, of king Richard, was 
only an introduction of the ſame law into his ducal dominions, 


father Henry II Glanvil is expreſs, that fe quis aliqgutd dixerit 


tem agrees verbatim with Glanvil in this en; 4 


| - e fol. 263. 1 | h cap. 27. tht. Oxon. 
— f Fitz. Abr. tit. teſtament. ts 4.2 Roll. 1. . 7 % 
Abr. 217. 9 Rep. 37. Vaugh. 207. "PE. 24; 38, | 
' 8 . 5. de exceptionibus. c. 10. | conti- 


ry << nin Wt en 1 Mark's bene. 


[ 1 


Ar what nl ai time 05 eccleſiaſtical juildieten o . 55 
taments and inteſtacies began in England, is not aſcettained by . 
any antient writer; and Lindewode* very fairly confelles, [** cujus 
We find it in- 


Lindewode, we have ſeen, declares that it was 45 antiguo "a 
Stratford, in the reign of king Edward III. mentions it as * 26 


belonged to the W e court. And, ye! earlier, the diſpoſition 
confirmed to 45 Fakten by king John's magna carta. Matthew ; 


4 quod diſtributio rerum quae in teflamento relinquunt ur autoritate 


wich before prevailed in this kingdom: for in the reign of his 


© contra teftamentum, placitum illud in curia chriftianitatis audiri 
«« debet et terminari*.” And the Scots book called Nette * | 


IT appears that the foreign day were xitetty early arnbititibs 
1 of this branch of e : but their attempts to aſſume it on 1 the 
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continent were arch 3 pt ** edict of a emperor. 


Juſtin!,, which reſtrained. the inſinuation or probate of teſtaments 
(as formerly) to the office of the magiſter cenſus : for which the 


emperor ſubjoins this reaſon; * abſurdum etenim clericis eft, immo 
&& iam opprobrigfum A peritos ſe velint oftendere difceptationum efſe. 
t forenfium.”.;. But afterwards by the canon law ® it was allowed, 
p. might compel by eccleſiaſtical cenſures the per- 
formance. of a. -bequeſt to pious. uſes. And therefore, that being 
conſidered as a. cauſe guae ſecundum canones et epiſenpales leges 42d 
| ertinuit, it fell. within the juriſdiction of the 
ſpiritual courts by the expreſs words of the charter of king Wil- 
liam I, which ſeparated thoſe courts from the temporal. And 
afterwards, when king Henry I by his coronation- charter direct- 
ed, that the goods of an inteſtate ſhould be divided for the good 


that the bil 


regimen animarum 


of his ſoul”, , this made all inteſtacies immediately ſpiritual cauſes, 


as much as a legacy to pious uſes had been before. This there- 


fore, we may probably conjecture, was the aera referred to by 
Stratford and Othobon, when the king by the advice of the pre- 


lates, and with the conſent of. his barons, inveſted the church - 


with this privilege. And accordingly in king Stephen's charter 
it is provided, that the goods of an inteſtate eccleſiaſtic ſhall be 


diſtributed pro ſalute animae ejus, ecclefiae- confilio® ; which latter 
words are equivalent to per viſum ecclefiae in the great charter of 

king John before-mentioned. And the Danes and Swedes (Who 
received the rudiments of chriſtianity and eccleſiaſtical diſcipline 


from England about the beginning of the twelfth century) have 


thence alſo adopted the ſpiritual pogntoabicn of inteſtacies, K 
ments, and legacies k. | 


TuIS irg we have ſeen, is principally exerciſed with | 
in the een courts of every dioceſan biſhop, and in the 


1 Cad. 1. 3. 41. * A a4 vifur fort: 6 ert. dale. * 34. 
m Decretal. 3. 26. 17. Gilb. "ory 204, 205. r 


n $7 quis baronum ſeu hominum meorum— » Lord bs telt. . Il. 0. 1. s 36. 


pecuman ſuam non dederit vel dare diſpoſuerit, Hearne ad Gul. Neubr. 711. 


uxor ſua, five liberi, aut parentes et legitimi Seat « of ay dunn. p I: c.8 


homines ej us, eam pro anima ejus dividant, ſicut 


Vor. III. N 5 prero- 
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allminiſtrations, 


deut is entered againſt proving the will, or 
follows to determine either the vali- 


ton, 
35 of the teſtament, or who hath a right to the adminiſtration; 


the ſpititual court, either by 


N 


ef "the: eee, originally z and 46 "_— 


and court of delegates by way of appeal. It is di- 
viſible into three branches; the Jpg We will, che graneing of 


the ſuing for le 


voluntary, amd not the con juriſdiction. But when a c 


granting adminiſtra- 


and a ſuit" thereupon 


* claim and ohſtruction by the adverſe party are an injury to 
the party entitled, and as Nach are remedied: by the ſentence of 
eſtabliſhing the will or granting the 
adminiſtration. Subtraction, the 3 detaining, of 
legacies is alſo ſtill more apparently injurious 
legatees of that right, wich which the laws- of che land, and the 


will of the deceaſed have inveſted them: and therefofe, as a 


conſequential part of teſtamentary juriſdiction, the ſpiritual court 
adminiſters redreſs herein, by compelling the executor to pay 
them. But in this laſt caſe the courts of equity exerciſe a con- 


current juriſdiction with the eccleſiaſtical courts, as incident to 
fome other ſpecies of relief prayed by the complainant ; as to 
compel the executor to account for the teſtator's effects, or aſſent 
to the Tegacy, or the like; For, as it is beneath the dignity of 


the king's courts to be merely ancillary to other inferior juriſdic- 


tions, the cauſe, when once en en oath receives there alſo 


it's full determination. 


. 
* 


Tart are the principal i injuries, for which the party grieved 
either muſt, or may, ſeek his remedy in che 
But before J entirely diſmiſs this head, it may not be 1 improper 


to add a ſnort word concerning the method of e in theſe | 


tribunals, with __ to the redreſs of i e 1 88 


I IT muſt fin; the firſt lake) be acknowleged, to the honour of 
the ſpiritual courts, that though they continue to this day to de- 
cide 


es. The two former of 
FFF ˙F ce grunted nvrelre aſe 
er debits juftitiae, and are then the object of what is called the 


„by deptivihg-the | 


ſpiritual - courts. 
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eide many queſtions which are properly of temporal cognizance, 
yet juſtice is in general ſo ably and impartially adminiſtred in 
thoſe tribunals, (eſpecially of the ſuperior kind) and the bounda- 
ries of their power are now ſo well known and eſtabliſhed, that 

no material inconvenience at preſent ariſes from this juriſdiction 
ſtill continuing in the antient chanel. And; ſhould an alteration 
be attempted, great confuſion would probably ariſe, in over- 
turning long eſtabliſhed forms, and new- modelling a courſe of 
ao rnd, n Tas now em for ſeven centuries. 7 


Tus eſtabliſhment of the elit n W in all this . 
baſtical courts was indeed a maſterpiece of papal diſcernment, 
as it made a coalition impracticable between them and the na- 
tional tribunals, without manifeſt inconvenience and hazard. 
And this conſideration had undoubtedly it's weight in cauſing this 
meaſure to be adopted, though many other cauſes concurred. 
The time when the pandects of Juſtinian were diſcovered afreſh 
and reſcued from the duſt of antiquity, the eagerneſs with which 
they were ſtudied by the popiſh ecclefiaſtics, and the conſequent 
diſſenſions between the clergy and the laity-of England, have 
formerly i been ſpoken to at large. I ſhall only now remark upon 
thoſe collections, that their being written in the Latin tongue, 
and referring ſo much to the will of the prince and his delegated 
officers of juſtice, ſufficiently recommended them to the court of 
Rome, exclufive of their intrinſic merit. To keep the laity in the 
darkeſt ignorance, and to monopolize the little ſcience, which 
then exiſted, entirely among the monkiſh clergy, were deep- 
rooted prineiples of papal policy. And, as the biſhops of Rome 
affected in all points to mimic the imperial grandeur, as the ſpi- 
ritual prerogatives were moulded on the pattern of the temporal, 
ſo the canon law proceſs was formed on the model of the civil 
law : the prelates embracing with the utmoſt ardor a method of 
Judicial proceedings, which was carried on in a language un- 


known t to the bulk of the people, which baniſhed the i intervention 
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courts of com 


court be never ſo regularly conſonant to the rules of the Ron 
lav, yet if they be manifeſtly repugnant to the fundamental maxims 


them! But, under theſe reſtricti 


them. Then by 4ibel, libellus, a little. DE 
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oo x HE ee ee in dhe eccleſiaſtical « apt are as re- 


gulated according to the practice of the civil and canon lawss or 
rather according to a mixture of both, corrected, and new- mo- 
delled by their own particular uſages, and the interpoſition of the 
mon law. For, if the proceedings in the ſpiritual 


of the municipal laws, to which, upon principles of une policy 
the eccleſiaſtical proceſs ought in every ſtate to conform; (as if 
they require two witneſſes to prove a fact, where one will ſuffice os - 
common law) in ſuch caſes a prohibition, will be awarded, againſt 
ions, their ordinary courſe of 
proceeding is; firſt, by citatian, to call the party injuring before 
ook, or by articles drawn 
out in a formal allegation, to ſet. forth the complainant's. ground 
of complaint. To this ſucceeds the defendant's anſwer upon oath; 


gd 


when, if, he denies, or extenuates the charge, they proceed to 


proofs by witneſſes examined, and their depoſitions taken down. 
in writing, by an officer of the court. If the defendant 
has any circumſtances to offer in his defence, he muſt alſo 


propound them in what is called his dgfenſiue allegatian, to 


which he is entitled in his turn to the plaintiff's, anſwer upon 
oath, and may from thence proceed to progfs as well as his anta- 


goniſt. The canonical doctrine of pur gation, whereby the par- 


ties were obliged to anſwer upon oath to any matter, however 
criminal, that might be objected againſt them, (though long ago 
overruled in the court of chancery, the genius of the Engliſh 
law baying broken through the bondage. impaled on. it by it's 


„ 


as . liberty). MAN" till the middle of the laſt at in to be 


. upheld by the ſpiritual courts; when the legiſlature was obliged 
to interpoſe, to teach them a leſſon of ſimilar moderation. By the 


© Warb. alliance, 179. a 2 Roll. Abr. 300. 302. 


ſtatute 


cb. 7. oh 5 an 101 
ſtatute of 13 Car. II. 0. 12. it is enacted, that it ſhall not be 
lawful for any biſhop, or or eccleſiaſtical judge, to tender or admi- 

niſter to any perſon: whatſoever, the oath uſually called the oath 
ex officio, or any other oath whereby he may be compelled to 
confeſs, aceuſe, or purge. himſelf of any criminal matter 'or 
thing, whereby he may be liable to any cenſure. or puniſhment. | 
When all the pleadings and proofs are concluded, they are re- 
ferred to the pdt anion, not of a Jurys but gr X wes judge; 
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Which they have no other proceſs, but that of excommunication : 8 
Which i is deſeribedꝰ to be twofpld; the leſs,: and the greater ex- 
communication. The leſs, i is an ecgleſiaſtical cenſure, excluding 
the party from the participation of the Hcfaments; : the greater 

proceeds; farther, and excludes. him. wh only from theſe, but allo 
from the company of all chriſtians. But, if the judge of 7 any 


ſpiritual court excommunicates a man for a cauſe of which 55 


hath not the legal cognizange, the party may have an action 
againſt him at common law, al he 3 is vw liable to. be indicted 
at ee of the King“ .. 
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An a ſerious light, there are, notwithſtanding, many obſtinate 
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"tide? © The common law therefore ee Rope in to : 
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auch Andr 4 Hpporting Hand i ry Y with 

tottering | 40 Bokity. " fivieating herein the policy of "our Brivith © 

0 nceſtors, among Wh hom, according to Cacſar vhoevet were 
15 11 by by the Pruids from their ſacrifices, wk in numero im- 


| c ſeeterat orum habentur:' 1 a n nen 
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FITS; 


4 . Aud o with 4 by the Time * an excom- 

Ig 9 5 1 ON ee to do any at, tha is required to be 
| ne by on e that is prob er legalis homo.” He cannot ſerve ups! 

1 jute, eannot be ene in any court, and, Which is the work 

: Kall Cannot bring an action, el ther real or perſonal, to recover 

lands e or money Fig to him. Nor is this the Whole: for if, 

within forty days after the ſentence has been publiſhed in the 

church, the offender does s not ſubmit and abide by the ſentence 

| | of the ſpiritual cout, 'the'bitho) may certify ſuch! contempt to 

the king in chancery. Upon v which there iſſues out a writ ro the 

theriff of the county, called, from the biſhop's certifleate, a 

mificavit; or from it's effect a writ de excommunicato capients* KM 

the ſheriff man thereupon” take the offender, and impriſon him 

In the county gadl, tiff he is re&&nctl Ito'the church, and ſuch 

fecone y the biſhop; upon which anotł 


— 


* 
8 


reconciliation ceftified wer writ, 
* excommunicato deliberundo, daes 0. but e f chancery to deliver 1d 
releaſe him. This zroctls ſeems founded on the charter of ſe- 
paration (6. 15 n refetred to) of William the conqueror. 8. 
« aligt uit per 2 aber biam elarus ad jt itiam epiſcopalem venire 2 roluerit, 
« vocetur ſemel, fecundo, et tertio : quod fi-nec fic ad emendationem 
45 venerit, ercommunicerur: et, | opus fuerit, ad hoc vindicandum 
4. ' fortituds et Juſtitia regis frve viceromitis adbibeutur. And in caſe 
of fubtractton. of tithes, a more fummary and expeditious aſſiſtance 
is given by the ſtatutes of 2 Heh. VIII. e. 20. and 32 Hen. VIII. 
c. 7. which enact, that upon complaint of any contempt or miſbe- 
haviour to the ecclefiafticalj judge by the defendant in any ſuit for 
tithes, any privy counſellor or any two Joftices of the * (er, 
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3 of Weſtminſter- hall are at open variance with thoſe 


WO N G 8. 103 


in ue & diſobedience to a definitive; ſentence, any two juſtices 
of the peace) may ut the party: to priſon vithput bail or 
mainprize, t till he enters into a-recognizance with ſufficientſure- 


ties to give due obedience to the proceſs and ſentence ef the 
court. Theſe timely aids, which the common and ſtatute law 


have lant to the eccleſiaſtical juriſdiction, may ſerve te refute 
that groundleſs nation which ſome are too apt to. entertain, that 


at dactors commons. It is true that they: are ſometimes obliged 
to uſe e e correcting. the exenſſes of thele in- 
zeeping them within their legal hounds z but, 


: nee hand. they y afford them a parental aſſiſtance, in te- 


preſſing the inſolence of ;contumacious delinquents, and reſcuing 
their; juriſdiction from that contempt, which for want of ud 
cient compulſiye,powers would ae he ture. to, I it. 


"a" "Lam ieee 1 injuries . in \ the Plan 
. or court of chivalry, The juriſdicdtion of which is de- 


_ clared by ſtatute 13 Ric. II. c. a. to be this; © that it hathᷣ egg 


<«., njzance of contracts touching deeds. of arms and of war, out 


* « of. the realm, and alſo of things which touch war within the 


e which cannot be determined or diſcuſſed by the com- 
% mon law; together with other uſages and euſtoms to the fame 
«« matters appertaining.” So that wherever the common law can 


give redreſs, this court hath no juxiſdiction: which has thrown 


it entirely out of uſe as to the matter of contracts, all ſuch being 
uſually cognizable in the eourts of Weſtminſter- hall, if not di- 
realy, at leaſt by fiction of law: as if a contract be made at 
Gibraltar, the plaintiff may ſuppoſe it made at Northampton; 

for the locality, or place of making it, is of u copſequence with 


. regard to the validity of the contract. 


Tun words, Fe other uſages and cuſtoms,” ſupport the claim 
of this court, 1. To give relief to ſuch of the nobility and gen- 


try as think themſelves aggrieved in matters of honour; and 
2. To keep up the diſtinction of degrees and quality. Whence 
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principally in in two points; A the redreſſing injuries of honour, and | i 


correcting encroachments in matters 10 ee hes 
and other diſtinctions of families, - 
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way ſatisfaQtion to all ſuch 8 


As a court of honour; it 18 t 
are aggrieved in that point a point of a nature ſo nice and de- 


Mw: that it's wrongs and injuries eſcape the notice of the com- 
n law, and Jet are fit to be redreſſed ſomeuhere. Such, for 
5 oward, or giving him the le ; for 


inſtnes,. as calling a man cow 
which, as they ate productive of no immediate damage to his 
perſon or proprty, no action will lie in the courts at Weſtminſter: 


and yet they are ſuch injurles as will prompt every man af ſpirit 
to demand ſome honourable amends, which by the antient law 
of the land was appointed to be given in the court of chivalry *, 


But modern reſolutions have ee that how much ſo- 


ever ſuch a jutiſdiction may be expedient, yet no action for words 


will at preſent lie thereinꝰ. And it hath always b been moſt clearly 
holden*,' that as this court cannot meddle with any thing de- 
terminable by the common law, it therefore can give no pecu- 


niary ſatisfaction or damages ; ; inaſmuch' as the quantity and de- 


termination thereof is ever of common law cognizance. And 
therefore this court of chivalry can at moſt order reparation in 
Point of honour; as, to compel the defendant mendacium fibi 572 
imponere, or to take the lie that he has given upon himſelf, or 
to make ſuch other ſubmiſſion as the laws of honour may re- 


quire “. Neither can this court, as to the point of reparation in 


honour, hold plea of any ſuch word, or thing, wherein the party 
is relievable by the courts of the common law. As if a man 


gives another a blow, or calls him thief or murderer; for in 


both theſe caſes the common law has pointed out his proper re- 
meay by WHO: | 
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K von hook; 37 TG VI, 21. Selden of C. 11. 11 
150 c. 10. Hal. Hiſt. C. L. 37. = Hal. Hiſt, 8 L. 1 4 
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of incroachments and uſurpations in matters of heraldy and coat-' 


armour} it is the buſineſs of this court, according to fir Matthew 
Hale, to adjuſt the right of armorial enſigns, bearings, creſts, 


ſupporters, pennons, G; and alſo rights of place or precedence, 


Where the king's patent or act of parliament (which cannot | de 
ker DF this court)” have not 2 rd 1 it. e 
Tx; E Fee in TY court are by petit, f in a Fans 
way; and the trial not by a jury of twelve men, but by wit- 
neſſes, or by combat. But as it cannot impriſon, not being a 
court of record, and as by the reſolution of the ſuperior courts 
it is now confined to ſo narrow and reſtrained a juriſdiction, it 
has fallen into contempt and diſuſe. The marſhalling of coat- 
armour, which was formerly the pride and ſtudy of all the beſt 
families in the kingdom, is now greatly diſregarded; and has 
fallen into the hands of certain officers and — upon this 


court, called heralds, who conſider it only as a matter of Jucre 


and not of juſtice : whereby ſuch falſity and confuſion have crept” 

into their records, (which ought to be the ſtanding evidence of 
families, deſcents, and coat-armour) that, though formerly ſome 
credit has been paid to their teſtimony, now even their common 


ſeal will not be received as evidence in any court of juſtice in the 
kingdom *. But their original viſſtation- books, compiled when 


progreſſes: were ſolemnly and regularly made into every part of 
the kingdom, to enquire into the ſtate of families, and to re- 
gifter ſuch marriages and deſcents as were verified to them upon 
oath, are allowed to be good evidence of pedigrees*. And it is 
much to be wiſhed, that this practice of viſitation at certain pe- 
riods were revived ; for the failure of inquiſitions poſt mortem, 
by the abolition of military tenures, combined with the negli- 
gence of the heralds in omitting their uſual progreſſes, has ren- 


dered the proof of a modern deſcent, for the recovery of an eſ- 
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their reſpective « d 
\ peer and his family halls. on the day of 'þ 


the general ee Werne mor re 85 rivate 


fore: to be remedied in a 


tute 13 | 
not meddle with any thing, but only things done upon the fea; 
and the ſtatute 15 Ric. II. c. 3; declares: that the court of the 
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r fueeefon 105 a title of honour, 
tient. This Will be indeed ref 
ſpect te claims of peerage, by ls Bading esderd of Hv 
houſs: Sf leds: \diteting the heralds to take dxadt accounts and 
preſerve. eee ae phy all peers and peereſſes of England,” dnt 
dants; and that an erabt pedigree! of ccf. 

vs fort: ſt admiſſion;" be 

delivered to the houſe by garter, the principal king at-arms. But 
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have jurifition: and power to try and determine all maritime: 


or ſuch- injuries} which though they are in their nature 
of common la cognizance;] yet being committed on the higtr 


ſeas, out of tlie reacli of our ordinary courts of juſtice, are tliere- 
peculiar court of their O-]. All ad- 


ty cauſes muſt be therefore oauſes ariſing wholly upon the 
ſeas and not within the preeincts of any conntys. For the ſta - 
ie: H. c. 5. directs that the admiral) and his deputy ſhall 


adiniral hath no manner of cognizance of any contract; or of 
any other thing, done within the 
land or by water; nor of any wreek of the ſea : for that muſt 
be caſt on land before it becomes a wreck i. But it is otherwiſe: 
of things florfam, jet/am; and Iigan; for over tliem the admiral 
Rath juriſdiction, as they are in and upon the ſeat. If part of 


any contract; or other cauſe of action; doth ariſe upon the ſea;- 
and part upon the land, the common law excludes the admiralty 
court from it's juriſdiction; for, part belonging properly to one 


cognizance and part to another, the common or general law takes 


place of the particular. Therefore though Pure: maritime ace 


= 


® x2 May, 1767. * 5 1. 106. 
3 Co. Litt. 260. Hob. 79. 1 Co. Litt. 261. 5 Fr 
i See book I. ch. 8. 1 £258 ſſttions 


body of any county, either by 
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: - even though the contract for them be 4 


fir Thomas 


is ſuppoſed to live for ever for the benefit of his parents 3 and 
When freed from bondage, were held to have never 


ſitions, ae are earned and become, due on the high 8 as 
ſeamenꝭs wages, are one proper object of, the admiralty juriſdiction, 

made upon land“; 
general, if there be à contract made in England and to be 
executed upon the ſeas, as a charterparty or covenant that a ſhip 
Mall il to Jamaica, or ſhall be in ſuch a latitude by ſuch a day; 


ar a contratt made upon the. ſea to be performed in, England, as 


ſhipboard to pay money in Lon 


n.or the: like. 


Hos: kind. of mixed contracts belong not to the admiralty juriſ- 


diction, but to the courts of common law, And indeed it bath 


. farther holden, that the admixal xy court cannot hold plea of 


4 0 1 
#4 £ # * 
4 7 


u wee le as ae courts. _ common 1 3 ol | | iy 2-000 


current. juriſdiction with the court of chivalry with regard to 
foreign contracts, by ſuppoſing them made in England; ſo it is 
no uncommon thing for a plaintiff to feign that a contract, really 
made at ſea, was made at the royal exchange, or other inland 
plwace, in order to draw the cognizance of the ſuit from the 
dobourts of admiralty to thoſe of Weſtminſter- hall f. This the ci- 


vilians exclaim againſt loudly, as inequitable and abſurd ; and 
Lidley* hath very gravely proved it to ſbe impoſſible, 
for the ſhip in which ſuch, cauſe. of action ariſes to be really at the 
royal exchange in Cornhill. But our lawyers juſtify this fiction, 
by alleging as before, that the locality of ſuch contracts is not at 
all eſſential to the merits of them: and that learned civilian, him- 


{elf ſeems to have forgotten how much ſuch fictions are adopted 


and encouraged in the Roman Jaw : that a ſon killed. in battle 


that, by the fiction of pgliminium and the lex cornalia, 


been Nele 
ers *, and ſuch as 9168 in pte were ee ohe died in 


their own e 


r | e of the civil ay, 82 S. 
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take away. Hi: excluſive juriſdiction of the common law). And 
og vice verſa, if it hath juriſdiction of the original, it hath alſo 
juriſdiction of all Fear ee queſtions," though properly de- 
terminable at common law *®. Wherefore, among other reaſons, 
q ſuit for beaconage of a beacon ſtanding on a rock. in the ſea 
may be brought in the court of admiralty, the admiral having 
an original juriſdiction over beacons . In caſe of i rn alſo i in 
time of war, between our own nation and another, or betwe( 
two other nations, which are taken at ſea, and brought into our 
ports, the courts of admiralty have an undiſturbed and exclufive | 


#1 AYR to determine the _ RY to _ work or nations* . 


ee 
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Tus und er the' courts of dirt) beer Ky re- 
5 ſemblance to thoſe of the civil law, but arę not entirely founded 
thereon: and they likewiſe adopt and make uſe of other laws, 
as occaſion requires; ſuch as the Rhodian law, and the laws of 
Oleron v. For the law of England, as has frequently been ob- 
ſerved, doth not acknowlege or pay any deference to the civil 
law conſidered as ſuch; but merely permits it's uſe in ſuch caſes 
where it judged it's determinations equitable, and therefore 
| blends it, in the preſent inſtance, with other marine laws: the 
whole being corrected, altered, and amended by acts of parlia- 
ment and common uſage ; fo that out of this compoſition a body 
of juriſprudence is extracted, which owes its authority only to 
it's reception here by conſent of the crown and people. The firſt 
proceſs in theſe courts is frequently by arreſt of the defendant's | 
perſon *; and they alſo take recognizances or ſtipulation of cer- 
tain * in the nature dad bail“, and 1 in caſe of default r 


I Comb. 462. 175 Tea V Hale, Hiſt, C. L 3 Co. Lite 5 OF 
* 13Rep. 53. 2 Lev. 25. Hard. 183. 2 Clerke prayx. cur. adm. F. 13. 
„1 Sid, 158. | bid. $.11. 1 Roll. Abr. 53 1. Raym. FR. 
--> 2 Show. 232. Comb, 474. on ro Ray: 1286, 
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Ch. 7. Ta 5 * * 1 
Wen e both e and their principal. They 1 may allo fine 
and impriſon for a contempt in the face of the court. And all 
this is ſupported by immemorial uſage, grounded on the neceflity 
of ſupporting a juriſdiction ſo. extenſive *;. though oppoſite to 
the uſual. doctrines. of the common law : theſe being no courts 


of record, becauſe in 93 A n is much conformed 


85 ä 
5 W. 1 AN next to Baa ſuch ihultet 88 are © dcn able by 
the” courts of the common law. And herein I ſhall for the 
preſent only remark, that all poſſible injuries whatſoever, that 
did not fall within the cognizance of either the eccleſiaſtical, 
military, or maritime tribunals, are for that very reaſon within 
. cognizance of the common law. courts of juſtice. For it is 
a ſettled and invariable principle in the laws of England, that 
every right when with-held muſt have a' remedy, and every in- 
jury it's proper redreſs. The definition and explication of theſe 
numerous: injuries, and their reſpective legal remedies, will em- 
ploy our attention for many ſubſequent chapters. But, before 
we conclude the preſent, I ſhall juſt mention two ſpecies of in- 
juries, which will properly fall now within our immediate con- 
ſideration: and which are, either when juſtice is delayed by an 
inferior court that has proper cognizance of the cauſe; or, when 
ſuch inferior court takes upon itſelf to examine a cauſe and de- 

we Wer merits s without a ou authority. 5 


lat 1 the 0 ack 80 Of, 55 


17 Tur firſt of theſe ; injuries, eff or neglect of N is 
besen either by writ of procedendo, or of mandamus. A writ 
of procedendo ad judicium, iſſues out of the court of chancery, 
where judges of any court do delay the parties; for that they 
will not give judgment, either on the one ſide or on the other, 
nn they ought ſo to do. In this caſe a writ of procedendo ſhall 
be awarded, commanding them in the king's name to proceed to 
judgment; but without ſpecifying any particular judgment, for 


* 1 Roll. Abr. 531. Godb. 193. 260 1 Keb. 552. 
my Ventr. 5 Bro. Abr. t. error. 177. 
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writ of error or falſe judgment : aud, upon f farther x | | 
tf}, the judges of the inferior court May be Pine 53 . j 
+7 contempt, by Writ of 1 i it returnabl =. 


8 therein ſpecified, which 


thet (if exrongoys) may, be F e the courſe of appr, b 


75 wo 2 Moon, e fl i T FA RG Geh ji yo. 41 1 
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the king's s name ſrom the court of king s bench, and directed to 
Any f rſon, corpore ation, or inferior gurt .of. judicature, within : 


the king's e requiring them to do ſame partiaular thing 


appertains to their office and duty, 
which the court of king's bench has previouſly Op 


at leaſt ſuppoſes, to be conſonant to right and juſtice. It is a high 
prerogative writ, of a moſt extenſively, remedial nature: and may 


e iflued in ſome caſes where the i, y has alſo another 


worte tedious method of redreſs, as an the caſg of admiſſion or 


reſtitution to an offices but it iſſues in all caſes, where the party 


hath a right to have ANY. thing done, and hath no other ſpecific 


means of compelling it's performance. A mandan 
compel the admifſign or reſtoration of the party applying, 


lies to 


to any ES or franchiſe of a public nature whether ſpiritual gr 


temporal; 


of public hooks and papers; for the ſurrender of the gli f 


a corporation; to oblige bodies corporate to affix their common 
ſeal; to compel the holding of a court ; and for an infinite num- 
ber of gther purpoſes, which it is impoſſible to xegite minutely. 

But at preſent we are more particularly to remark, that it iflues 
to the judges of any .inferior,court, commanding. them to do juſ- 


tice according to the powers of their office, Whenever the lame | 
is delayed. For it is the peculiar buſineſs gf the court of king's 


bench, to ſuperintend all other inferior tribunals, and therein to 
inforce the due exerciſe of thaſe judicial, or miniſterial powers, with 
which the crown or legiſlature have inveſted them: and this, not 


| 3 by reſtrainin g their exceſſes, but alſo by quickening their neg- 


f F. N. B. 153, 154. . 


therefore 5 


to academical degrees; to the uſe of a mesting- 
| houſe ; &c-: it lies for the production, inſpection, or delivery, 


ligence, 


4 3 : | 1 . «a . 
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ligetice, and obviating - their denial of juſtice. A mandamus may 
_ therefote be had t fs courts'of'the city of London, to enter up 
judgment e; to the ſpiritual courts' to grant an adminiſtration, 
to fweur a church-warden, and tlie like; This writ is grounded 
f * ſüuggeſtion, by the ouch of the party injured, of his own 
right, ant the'defital of juſtics belew y: whereupon, in order more 
fully to ſatisfy the court that there is a probable ground for ſuch 
ütterpoſition, a rule is made (except in ſome general caſes, where 
the probable ground is manifeſt) directing the party complained 
of te ſhew caùſt why a writ of mandamus ſhould not ifue : and, 
if He news no fufffeient cauſe the wit itſelf is iſſued, at firſt in 
the alternative, eiter t ds thus, or fignify ſome reaſon to the 
cofitrary; to Wich a return or anſwer, muſt be made at a cer- 
tai day. And, if the inferiv? judge, or other perfor” to whom 
the writ is ditected, returns or ignifies an inſufficient reaſon, then 
chere iſſues in the ſecond plude a prromprory mandumus, to do the 
thing abſdlutely; to which ne other return will be admitted, but 
+ cbrtiffeats of perfect obedience and dus exetution of the writ. 
If the inferior judge of other perſon: makes no return, or fails 
in his reſpect and obediehee, he is puniſhable for his contempt 
by artachnient. But, if He, at the firſt; returns a ſufficient cauſe, 
although it ſhould be falſe in fact, the court of king's bench wilt 
not try the trutł of tlie fact upon affidavits; but will for the pre- 
ſent believe him, and proceed no farther on the mandamus. But 
then the party injured may have an action againſt him for his 
falſe retutty and (if fouſd to be falſe by the jury) ſhall reco- 
ver damages equivalent to the injuiy ſuſtained; together with a 
peremptory mandamus to the defendant to do his duty. 8 
ee for the injury of neglect or "&efutal of Juſtice. 


2. Tur other injury, which is that of ec f FO 
riſdiction, of calling one coram non Judice, to anſwer in a court 
that has no legal cognizanee of the cauſe, is alſo a grievance, for 
which the common law has Nied a remedy by the writ of 
probibition. 
7 © Raym. 214- 
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ArRNOHIII TAO 1 is a writ: iſſuing N only dut of t 


eher of king” 8. bench, being the king 8 pterogative y rit: 3 but, fo „ 7 
the ſurthetance of juſtice, it may now alſo be _ in eme eis 


out of the court: of ichancery CO. 


commanding them to ceaſe from the proſecution ther 


2d to the courts chriſtian, the. univerſity 


may be direct 


the: firſt, ſhould attempt to try the validity of a cuſtom pleaded, 
or the latter a contract made or to be executed within this king 
dom. Or if, in handling of matters clearly within their cogni- 
zance, they tranſgreſs the bounds preſcribed to them by the laws. 
of England; as where they require two witneſſes to prove the 


caſes alſo a prohibition, will be awarded. For, as the fact of 


ritual queſtion, but only allowed to be decided in thoſe courts, 


differ, to be decided not according to the ſpiritual, but the tem- 


7 


ways, according to the court in which the ſuit is depending: 


N b 1 P. Wos. „ e Lord Rom. 1408. | 
e 15. | _ + > Finch. Li-45t. | 
o Palmer. 523. ; » Cro. Eliz. 666. Hob. 188. 


poral law; elſe the ſame queſtion might be determined enger ; 


KPLopriety; which no wiſe e e can or ought to endure, | 


4 : 


directed to the judge and parties of. 4 ſuit in — ir court, : 
of, on 7 
a ſuggeſtion that either the cauſe originally, or ſome Sent | 
matteriariſing therein, does not belong to that juriſdiction, but 
to the cognizance of ſome other court. This writ may iſſue ei- 
ther to inferior courts. of common law; as, to the courts of the 

counties palatine or principality of Wales, if they hold plea of 
land or other matters not lying within their reſpectiye franchi- 
ſes 3 to the county-courts or courts- baron, where they attempt 
to hold plea of any matter of the value of forty ſhillings“: or it 

courts, the - 

court of chivalry; or the court of admiralty, where they concern 
themſelves with any matter not within their juriſdiction; as if 


payment of a legacy, a releaſe of tithes", or the like; in ſuch 
ſigning a releaſe, or of actual payment, is not properly a ſpi- 


becauſe incident or acceſſory to ſome original queſtion clearly 
- within their juriſdiction ; it ought therefore, where the two laws 


and 
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and which is therefore a ground of prohibition And, Heither the 


Judge or the party ſhall proceed after ſuch prohibition, an attach- | 


ment may be had againſt them, to puniſh them for the contempt, 
at the diſcretion of the court that awarded it“; and an action 


will lie N ade them, to I 5 the 8 inj jured i in e eng 


5 3 11 43 


80 long As the idea nth ued among the FURY thit the ec- 
elefialtical ſtate was wholly independent of the civil, great 
ſtruggles were conſtantly maintained between the temporal courts 
and the fpiritual, concerning the writ of prohibition and the 


proper objects of it; even from the time of the conſtitutions of 


Clarendon made in oppoſition to the claims of arch-biſhop Beck- 


et in 10 Hen. II, to the exhibition of certain articles of com- 


plaint to the king by arch-biſhop Bancroft in 3 ac. I. on be- 


half of the eccleſiaſtical courts: from which, 7807 from the an- 


ſwers to them figned by all the judges of Weſtminſter-hall 7, 


much may be collected concerning the reaſons of granting and 
methods of proceeding upon prohibitions. A ſhort ſummary of 


the latter is as follows. The party aggrieved in the court below 
applies to the ſuperior court, ſetting forth in a ſuggeſtion upon 


record the nature and cauſe of his complaint, in being drawn ad 


aliud examen, by a juriſdiction or manner of proceſs diſallowed 


by the laws of the kingdom: upon which, if the matter alleged 
appears to the court to be ſufficient, the writ of prohibition im- 


mediately iſſues; commanding the judge not to hold, and the 
party not to proſecute, the plea. But ſometimes the point may 


be too nice and doubtful to be decided merely upon a motion: 


and then, for the more ſolemn determination of the queſtion, 
the party applying for the prohibition i is directed by the court to 


declare in prohibition; that is, to proſecute an action, by filing 


a declaration, againſt the other, upon a ſuppoſition, or fiction, 
that he has proceeded in the ſuit below, notwithſtanding the writ 
of prohibition. And if, upon demurrer and argument, the court 
ſhall finally be of opinion, that the matter ſuggeſted is a good 
and ſufficient ground of prohibition in point of law, then judg- 


* F. N. B. 40. | 2 Inſt. 601-618. | 
Vor. III. —ßů˙ as 


* 
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ment with nominal damages ſhall be given for the party com- 
plaining, and the defendant, and alſo the inferior court, ſhall be 
| Prohibited from proceeding any farther. On the other hand, if 
the ſuperior court {hall think it no competent ground for reſtrain- 
ing the inferior juriſdiction, then judgment ſhall be given agait ſt 
him who applied for the prohibition 1 in the court above, and a 
writ of coxſultation ſhall be awarded; ſo called, becauſe, upon 
deliberation and conſultation had, the judges find the prohibi- 
tion to be ill founded, and therefore Fl, this writ they return the 
cauſe to it's original juriſdiction, to be there determined, in the 


inferior court. And, even in ordinary caſes, the writ of prohi- 


bition is not abſolutely final and conclufive., For, thou, u the 
ground be a proper one in point of law, for granting the prohi- 
8 yet, if the,/a& that gave riſe to it be afterwards falſified, 
the cauſe ſhall be — to the prior juriſdiction. If, for in- 
ſtance, a cuſtom. be pleaded in the ſpiritual court; a prohibifion 
ought to go, becauſe that court has no authority to try it: but, 
if the fact of ſuch a cuſtom be brought to a competent trial, 
and be there found falſe, a writ of cunſultation will be granted. 
For this purpoſe the party prohibited may appear to the prohibi- 
tion, and take a declaration, (which muſt always purſue the ſug- 
geſtion) and ſo plead to iſſue upon it; denying the contempt, and 
traverſing the cuſtom upon which the prohibition was grounded: 
and, if that iſſue be found for the defendant, he ſhall then have 


a. writ of conſultation. The writ of conſultation may alſo be, 


and is frequently, granted by the court without any action 
brought; when, after a prohibition iſſued, upon more mature 
conſideration the court are of opinion that the matter ſuggeſted 


is not a good and ſufficient ground to ſtop the proceedings below. 


Thus careful has the law been, in compelling the inferior courts 
to do ample and ſpeedy juſtice; in preventing them from tranſ- 
greſſing their due bounds; and in allowing them the undiſturbed 
cognizance of ſuch cauſes as by right, founded on the uſage of 
the kingdom or act of e do properly belong to their 
Juriſdiction. | 
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HE former chapters of this part of our commentaries 

ee er been employed in deſcribing the ſeveral methods 
private wrongs, either by the mere act of the par- 

peration of law; and in treating of the na- 


Mts e mere o 


ture and ſeveral ſpecies of courts; together with the cognizance 
of wrongs or injuries by private or ſpecial tribunals, and the 


public RAE military, and maritime juriſdictions of this 
eingdom : I come now to conſider at large, and in a more par- 
ene the relpective remedies in the public and general 


courts of common law for injuries or private wrongs of any de- 
nomination whatſoever, not excluſively appropriated to any of 


the former tribunals. And herein I ſhall, firſt, define the ſeve- 
ral injuries cognizable by the courts of common law, wich the 
reſpectire remedies applicable to each particular injury: and 


hall, fecondly, deſcribe the method of purſuing and anne 
1 — in * foveral' courts. 


Finz n as »itoctlie freinds injuries cognizable ING courts 
of common law, with the reſpective remedies applicable to each 
particular injury. And, in treating of theſe, T ſhall at preſent 
confine myſelf to ſuch wrongs as may be committed in the mu- 
tual intercourſe between ſubject and ſubject ; which the king as 
the fountain of juſtice is officially bound to redreſs in the or- 


P 2 : dinary 


* 


% © ParvarY 000 I. 
_ forms of law: : reſerving ſuch injuries or ener. 


dachments 
as may occur between the crown and the ſubject, to be diſ- 
tinctly conſidered hereafter; as the remedy it in ſuch en is 8 
"9 wed 4 beer mow pee eg nature. þ | 
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.es as all veg ny be Wee as gs a privation * 
right, the one natural remedy; for every ſ pecies of wrong is the 
being put in pofleflion of that right, whereof the party injured 1s 
deprived: This may either be effected by:a ſpecific delivery or 
reſtoration of the ſubject- matter in diſpute to the legal owner; 
as when lands or Fenn chattels are unjuſtly withheld or inva- 
ded: or, where that is not a poſſible, or at leaſt not an adequate 
remedy, by making the ſufferer a pecuniary ſatisfaction in da- 
mages; as in caſe: of aſſault, breach of contract, Sc: to which 
damages the party injured has acquired an incomplete or inchoate 
right, the inſtant he receives the injury though ſuch right be 
not fully aſcertained till they are aſſeſſed by the intervention of 
the law. The inſtruments whereby this remedy is obtained 
be are ſometimes conſidered in the light of the remedy it- 
elf) run, diverſity of ſuits and actions, which are defined by the 
mitrour to be the lawful demand of one's right: or as Brac- 
ton and Fleta expreſs it, in the nn of e eee 7. 


wer 
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'T BE Rama aden phat 11 fee ee bor ations 
and ſuits i in their law, after the example of the Greeks ; and 
made it a rule, that each injury ſhould be redreſſed by it's proper 
remedy only. Ackiones, ſay the pandects, compoſitae ſunt, qui- 
Bus inter ſe homines diſceptarent, quas actiones ne populus prout 
% wellet inſtitueret, certas ſolenneſque efſe voluerunt.. The forms 
of theſe actions were originally preſerved in the books of the pon- 
tifical college, as choice and ineſtimable ſecrets, till one Cneius 
Flavius, the ſecretary of Appius Claudius, ſtole. a copy and pub- 
liſhed them to the W She concealment was ridiculous: 


| * See book Il, ch. 29. hom rr EIS, 
- Ke 18. ©: RN (ic. pro Muraena. 5. 11. de orat- J. r. 
. 1 inſt. 4. 6. pr. we... 8 but 


: 
. 


but ah: destens of Wins . was undoub tedly neceſ- 
ſury, to fix the true ſtate of a queſtion of right; leſt in a long 
and arbitrary proceſs it might be ſhifted continually, and be at 
length no longer diſcernible. Or, as Cicero expreſſes it, nt 
4 furu, unt formulae, FA omnibus | rebus conſtitutae, ne quis aut in 
genere Murine, aut in ratione actianis, errare paſit. Expreſſac 
„ benim fant ex uniuſcujuſyue damno, dolore, incommodo, calamitate, 
85 ua, Publicae a praetore formulae, ad quas privata lis accom- 
tte modatar.” And in the fame manner our Bracton, ſpeaking of 
this) original writs upon which all our actions are founded, de- 
clares them to be fixed and immutable, unleſs by authority of 
Parliament. And all the modern legiſlators of Europe have 
found it expedient, from the fame. reaſons, to fall into the ſame or 
a ſimilar method. With us in England the ſeveral ſuits, or re- 
medial inſtruments of juſtice, are from the ſubject of them diſ- 
. ziſhed into three mn aQions ery 80 and ae 'i 


1 OA 75 PR re 
— 3 at 22301 14 


. 13 


PrRSONAL actions are e ſuch e a man Seits a debt, or 
perſonal duty, or damiages in lieu thereof; and, likewiſe, whereby 
a man claims a ſatisfaction in damages for ſome injury done to his 

perſon or property. The former are faid to be founded on con- 
tracts, the latter upon torte or wrongs: and they are the ſame 
which the civil law calls . actiones in perſonam, quae adverſus eum 
&« intenduntur, qui ex contractu vel delitto obligatus eft aliguid dare 
« vel concedere*.” Of the former nature are all actions upon debt 
or promiſes; of the latter all actions for treſpaſſes, n 
aſſaults, nnen words, and the like. £4 


Rigs: ations; (or, as bee are called i in 101 mirror, feodal 
actions) which concern real property only, are ſuch whereby the 
plaintiff, here called the demandant, claims title to have any 
lands or tenements, rents, commons, or other hereditaments, in 


£ Pro 2%. Roſen. q 8 tenus mutari poterint 48 cenfenſe et volun- 
8 Sunt guaedam brevia formata ſuper certis tate eorum. (7. 5. de eceptionibus c. 17. $. 2.) 
cafibus de curſu, et de communi conſilio totius * Inft. 4. 6. 15. 
negni approbata et conteſſa, gude quidem nulla- * c.2. 4.6. p 
Io | EE: Se 
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fer · ſmple, kee⸗ tal, or for term of life. n Aten don 
merly all diſputes concerning real eſtates were decided i but theß 
ate now pretty generally laid aßde in Practioe, Wr; Wedemf 
the great nicety required in their management, 
vehlent lengtk of their proceſsr.a much more expeditious 6. 
9 n . te roduced, by other per- 
* Many » addons 4 fuits pa 
waſte © which is brought by — 5 1 hath dhe — in 
remainder or reverſion, againſt the tenant for life, who hath 
committed waſte therein, to recover not only the land waſted, 
which would make it merely a reai action; but alſo treble da - 
mages, in purſuance of the ſtatute of Gloceſter k, which js 4 
perſonal recompence; and a Banks "being Aer. e __ 
minate it RON ee Ur rs rs 


al 86 41 rt Label abr - 
"Vievaim theſs doin en ſpecies vo woes by 
wo or action in the courts of common law be comprized. But 
in order effectually to fis the remedy, it is firſt neceſſary to 
aſcertain the complaint. I proceed therefore now-to enumerate 
the ſeveral kinds, — to enquire into the reſpective natures, of 
all private wrongs, or civil injuries, which may be offered to the 
rights of either a man's perſon or his property; recounting at 
the ſame time the reſpective remedies, which are furniſhed by 
the law for every infraction of right. But I muſt firſt beg leave 
to premiſe, that all civil injuries are of two kinds, the one 20t/- 
out force or violence, as flander or breach of contract; the other 
coupled 407th forte and violence, as batteries, or falſe impriſon- 
ment. Which latter ſpecies favour ſomething of the criminal 
kind, being always attended with ſome violation of the peace; 
for which in ſtrictneſs of law a fine ought to be paid to the king, 


6 Edw. Lc. 5. ! Finch. L. 184. 


* i as private Gatiafa@ion t to . party injuredꝰ. And this 


ene of private e into Ine. wth A W farce, 


. Pank. in cette cri 
| for, as. theſe. are —_ alle) — an eee ar 1 9 0 of 


thoſe rights, which we have before laid down and explained, ""Y 


will follow that this negative fyſtem, of prongs, muſt correſ- 
pond and tally with the former poſitive ſyſtem, .of rights. As 

therefore we divided” all rights into thoſe of perſons, and thoſe 
of things, ſo we muſt make the ſame general diſtribution of in- 
juries into ſuch. as affect * 1 75 per, 
a * ef Pr ye: 2 


| 1 A E Sabts X 2 we may 5 were e diſtributed | 
into abſolute and relative: abſplute, which were ſuch as apper- 


tained and belonged to private men, conſidered merely as indi- 
viduals, or fingle perſons ; and, relative, which were incident to 
them as members of ſociety, and connected to each other by va- 
rious ties and relations. And the abſolute rights of each indi- 


dual were defined to be the right of perſonal ſecurity, the right 
of perſonal liberty, and the right of private property: ſo that 


the wrongs. or injuries ee thee maſt, eee be: of a 
qorefipondent nature. 1 


3 As to injuries which: affect the e ſecurity of indivi- 
duals, they are either injuries againſt their lives, their limbs, 
| N bodies, their heafth, or their rapneitiaes. 


bs N regard to the firſt Fr or injuries affecting 
the life of man, they do not fall under our preſent contempla- 


tion; being one of the moſt atrocious ſpecies of crimes, the 


ſubject of the next book of our commentaries. | 


= Finch, L. 3 | Jenk, Cent. ; Kg a . 865 book 1. Bs S. 
. | _ 2, 3 TEE 


me > N . AS affect | 


— — n 4 l 
GC CCC 


4 1 9 * IE" 9 Gs eie 8 p 5 c rr ISM tas 0 P "I 2 — W * 4 a 90 
FT * * W * ' * . > * r * Sa * n —_ mM * Wa N a 0 wich £ Os - + TS” 2 p 8 ante. ö 1 * 8 , x * A 4 * * N 2 * 0 8 * 
. F * * e e __ N * . nr * . ens \- y bi fol ik ths,” N N 7 8 Wannen 48 R W 8 n 4 3 l Ne R * a re r 
8 9 r nee & 1 4 3 . > Cab ab id a i 2 vw > LEI; \ (85 Ab Ie \- , ̃ SIE a i INE 8 TDi <a , FEY n e et Bn 
8 8 * £ * * TIE » E = 1 7 f ROSE As I Sq 5 * 2 . F ap : * Ys 5 9 ARE 3 * "> . 9 o Adv ttt SIE ts en had is 8 "= - r ng 
oof 7 1 : 1 N Ya + Ve : * * _ * 1 MY". ws. . * Y [4 op * 1 8 2 Wee. v "Ay a * p * as XN WR 7 l „ * 2 1 : * * K 3 
4 * n J . N di 4 44, : 22 * 1 * * % A \ [ 14 * 4 * * 
. Py PoE e - 1 N 1 . * yg [ 2 1 KF oF 1 £ * 1 : IN 4 C - 1 S v7 
e DP 4, 
a ** 6 . *þ » 14 
N 4 * e * — F 2 8 
. * N 
: . Lo 
- * * EC N 
+ — 
al 
1 a 
2 $5 
* 1 
* 5 
o 
1% 
Lo 
4 


Gta act I i ei A. ihr f1 E 41. . 


: 3. Tax two next ſpecies of injuries, alfeling the 1 
E. bodies of individuals, 1 ſhall conſider in one and the ſame 
view. And theſe may be committed, 1. By threati'and* Menaces 
of bodily hurt, through fear of which'a' man's bufineſs is inter- 
rupted. A menace alone, without 4 conſequent inconvenient 
makes not the 1 in) ury ; but, to complete the ro; there muſt be 


both of them together“. The remedy for this is in pecuniary da- 


mages, to be recovered by action of treſpaſs vi et ormis*, this be- 
ing an inchoate, though not an abſolute, violence. 2. By afſault ; 
which is an attempt or offer” to beat another, "without touching 
ith as if one lifts up his cane, or his fiſt, in a threatning man- 
ner at another; or ſtrikes at him, but miſſes him; this is an aſfault, 
inſultus, which Finch deſcribes to be <« an unlawful ſetting up- 
on one's perſon.” This alſo is an inchoate violence, arhounting 
conſiderably higher than bare threats; and therefore, though no 
actual ſuffering is proved, yet the party injured may have redrefs 
oy action of treſpaſs vi et armis ; wherein he ſhall recover damages 


as a compenſation for the injury. 3. By battery; which is the un- 
lawful beating « of another. The leaſt touching of another” 8 perſon 5 


wilfully, or in anger, is a battery; for the law cannot draw the 
line between different degrees of violence, and therefore totally 


prohibits the firſt and loweſt ſtage of it: every man's perſon 
being ſacred, and no other having a right to meddle with it, in 
any the ſlighteſt manner. And therefore upon a ſimilar principle 


the Cornelian law ge injurits prohibited pulſation as well as ver- 
beration; diſtinguiſhing verberation, which was accompanied with 


pain, from pulſation which was attended with none. But bat- 
tery is, in ſome caſes, juſtifiable or lawful ; as where one who 
hath authority, a Parent or maſter, gives moderate correction to 


his child, his ſcholar, or his apprentice. ' So alſo on the principle 


of ſelf-defence : for if one ſtrikes me firſt, or even only aſſaults | 


me, I may ſtrike in my own defence; and, if ſued for it, may 
plead /or afault ae or chat it was the plaintiff” s OWN ori- 


. Finch. L. 202. 2 Finch. L. 202. 
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ginal 


8; 
x 

1 

5 

: 

7 

= 

5 

, | 


R 263; * 9 : AF" * 29 
22 8 N * 8 Tr r ler ee 7 FE ol; =. 7 1 
of I th." I LY e S 4 £559 SE FOE WE Te 
ca. od. LE; * ; IF Y N. regs, 5g 
of n 3 LY * 5 * iy ©: WOO 
32 = i WF 


4 * — * Nr Ra a * ; 4 1 - a5 > by "x „3 „ 3 = 
< 2 Wn da My 1 25 . 5 * 9 9 * 5 ” F 4 & Fs / " 7 < 7 418 ! 5 
- f c [at 220 9 1 8 N. ö 1 2 * A 
2 W 1 1 8 1 * W 1 | Gb ps l FED 82 3 a 1 1 r * 
os, IRE? * * 7 n #% = gs 4" R 3 We N c ONS ON 8 „ CONST OO RY 8 A 
7 # 5 RT * £ Z \ F 
bY) *. 3 L 4 . a 


a - WONG 5 121 


pay aſſault that occaſioned | it. 80 likewiſe i in PE REM of my 


goods or poſſeſſion, if a man endeavours to deprive me of them, 


2 2 with violence, I may proceed to beat him away*. Thus 
too in the exerciſe of an office, as that of church - warden ox bea- 


OE may lay hands upon another to turn him out of church, 


and prevent his diſturbing the congregation*., And, if ſued for 


this or the like battery, he may ſet forth the whole caſe, and plead 
that he laid hands upon him gently, molliter manus impoſuit, for 
_ this purpoſe. -On account of theſe cauſes. of juſtification, battery 
- as defined to be the unlauful beating of another; for which the 


2 remedy i is, as for aſſault, by action of treſpaſs. vi gf arms : wherein 


che jury will give adequate damages. 4. By wounding; which 
conſiſts in giving another ſome dangerous hurt, and is only an ag- 


e ſpecies of battery. 5. By mayhem; which is an injury 


the uſe of a member proper for his defence in fight. This is 
battery, attended witli this aggravating circumſtance, that th aby 


_ fence againſt future external injuries, as he gth 
done. Among theſe defenſive members are reckoned not only 


arms and legs, but a finger, an eye, and a fore - tooth, and alſo 


ſomge others. But the loſs of one of the jawyteeth, the ear, or 


the noſe, is no pin 


m at common law ; as tber can * of no 


lies alſo to recover damages for this | ral ab an injury, 8.5 
- (when wilful) no motive can juſtify, hut neceſſary ſelf- preſerva- 


tion. If the ear be cut off, treble damages is given by ſtatute 


Ws Hen. VIII. c. 6. though this is not mayhem at common law. 
And here I muſt obſerve, that for theſe four laſt injuries, aſſault, 
battery, wounding, and mayhem, an indictment may be brought as 
well as an action; and frequently both are accordingly proſecuted ; 
| the « one at the b of the crown for the crime e the public; 


. 


$f 1 Finch, 1 203. ET OR e Finch. L. 204. 
* 1 Sid. 301. | . | * 1 Hawk. P. C. 111. | 
vo 1. III. e 5 


I may juſtify laying hands upon him to prevent him; and in caſe 


ſtill more atrocious, and conſiſts in violently. depriving another N 


the party injured ĩs for ever diſabled from making ſo good a de- 
rwiſe might have 


. rm" C.. be 45\8 ub rehab, 
R | : 
=_ 91 dhe other at the ſuit ofthe party inj red, to > make him repars- 
oo ben in damages.” + he 6 ee een 
| 188 FRY & i PLN IN 8 5 ; . F ; F ; 

| | 8 fit FX. 9b th HY ; TIVES þ e i 1 n * 
5 „ 4. Is JurIns,” affe8ing a A ny bas are © a ts any un- 
3 5 1 practices of another a man ſuſtains any apparent 
1 da thage in his vigour or conſtitution. : As by ſelling him bad pro- 


-viſions or wine ; by the exereiſe of a noiſome trade, 10 
infects the air in Kis reach or by the neglect or un- 
ieh management of his phyſician, ſurgeon," or apothecary. "I 
For it hath been ſolemnly refolved?, that mala prauis is a great 
miſdemeſnor and offence at common law, Whether it be for eu- 
rioſity and experiment, or by neglect; becauſe it breaks the 

truſt which the party had placed in his phyſician, and tends to 

the patient's deſtruction. Thus alſo, in 9 civil law, neglect 

or want of {kill in phyſicians and ſurgeons < culþae adnumeran- 
tur; veluti fi medicus curationem ee d male guempiam ſe- 

& cuerit, aut perperam ei medicamentumaederit.” Theſe are ways | 

or injuries unaccompanied by force, for which there is a remedy | 

in damages by a ſpecial action of treſpaſs, upon tbe cgſe. This 
action, of treſpaſs, or tranſgreſſion, on the. cafe,! is an univerſal 
endh given for all perſonal wrongs and injuries without force; > 

ſo called, becauſe the plaintiff's whole caſe or cauſe of complai 

is ſet forth at length in the original writ?.- For though i in-gene- 

ral there are methods preſcribed and 5 of action previouſly 
ſettled, for redreſſing thoſe wrongs which moſt uſually: occur, 
and in which the very act itſelf is immediately prejudicial or in- 
jurious to the plaintiff's perſon or property, as battery, non- pay- 

1 of debts, ene one's goods, or the like; yet where 


2 


1 1 Roll. Abr, 90. 12 
9 Rep, 57, Hutt. 135. 
Lord Raym. 214. 3147 
IH. 4. 3. 68 7. 


For example: Rex Vue 1 


iA fecerit te feeurum de clamore ſuo profe- 
% quendo, tunc pone per vadium et ſalvos ple- 
* 5705 B, quod fit coram juſtitrariis noſtris apud 
* Weſtmonaſterium in octabis ſancti Michaelis, 
* often/urus quare cum idem B ad dextrum ocu- 


. e e 
e * tenter curandum apud S. pro quadam pecuniae 


prae manibus folate aſſumpſiſit, idem 
© B curam ſuam circa oculum praedictum tam 


4 kc late 3 et compe- 


cc negligenter et improvide appoſuit, quod idem 


A defe&u ipfius B viſum vculi praeditti tota- 


<« Jiter amifit, ad damnum ipfius A viginti li- 
&« pbrarum, ut dicit. Et babeas ibi nomina ple- 
e giorum et hoc breve. Teſte meipſo apud 'Weſte 
«© nonaſterium c.“ ( Tour” Breu. 105.) 
L438 any 


1 1 
conſec cine n which could not be fore - 
128] = and gulp in the ordinary courſe of juſtice, the party 
F is n. Nd OI common law and the ſtatute of 
Weſtm. 2. c. 24. to bri pecial action on his own caſe, by a 
rit f accordinę to gt peculiar circumſtances of his own 
particular grievance”. For wherever the common law gives a 
right or prohibits an injury, it alſo gives a remedy by action; 
and therefore, wherever a new injury is done, a ne method of 
een be purſued *.. And it is a ſettled non, + that 


tion of ee armis: 2 nes there. i is no a 3 but 
only a culpable omiſſion ; or where the act is not immediately 
injurious, but only, by conſequence and collaterally; there no action 
of treſpaſs ui et armis will lie, but an action on the He caſe, 
forithe damages eee on ſuch omiſſion or act. 
E : 1 
4@ ne 3 dies: ine a man's 3 or good 
name are, firſt, by malicious, ſcandalous, and ſlanderous words, 
tending to his damage and derogation. As if a man, maliciouſly 
6m; . utter any ſlander or falſe tale of another: which 
may either endanger him in law, by impeaching him of ſome 
heinous 19 pre a8 to ſay that a man hath poiſoned another, or is 
tg f;. or which may exclude him from ſociety, as to charge 
him with: having an ane diſeaſe; or which may impair or 
hurt his trade or livelyhood,. as to call a tradeſman a bankrupt, 
a phyſician a quack, or a lawyer a knave . Words ſpoken in 
derogation of a peer, a judge, or other great officer of the . 1 
realm, which are called ſcandalum magnatum, are held to be =—. —_ 
more heinous*; and, though they be ſuch as would not be ac- _ 
tionable in the caſe of a common perſon, yet when ſpoken in 
dine of ſuch i and reſpectable PMA, they: amount to 


See pag. 51. 1 5 oy 635. 5 4 
I Salk, 20. 6 Mod. 1 115 Finch. L. 105 . 3 = 
* Cro. Jac. 478, © lbid. 186. . 5 .. | 


8 1 Mod. 180. Lord Raym. 1402. Stra. 1 Ventr. 60 


ded: on many antieht ſtatutes*; as wal on behalf 
ctown, to inflict the puniſhmetit of pn nent on t 

derer, as on behalf of the * y, te amages 
jury ſuſtained. Words al g to ſcandalize a mag 
perſon in a public truſt; are reputedd more highly 5 rious 
when ſpoken of A private man“ Tels ſid, that formerly 

tions were brought for words, unleſs the ſlander We luck: as * 
true) would endanger the life of the'obj ect of it!. But, to6 
encouragement being given by this fal 
ſlanderers, it is now held that 


ral ſpecies before- mentioned, that hab — man in 


may exclude him from ſociety, may impair his trade, n ms 


affect a peer of the realm, a thagiſtrate, or one in public truſt, | 
an action on the cife may be had, without proviug any partieu- 
lar damage to have Happened; but merely upon the probability 
that it might happen. But with regard to words that do not 


thus apparently, and upon the face of them, import ſuch defa- 


mation is will of courſe be injurious, it is neceſſury that the 
plaintiff ſhould aver ſome particular damage to have ba pened ; 
which is called laying! his action With a per qubd. if I 

that ſuch a clergyman is a baſtard, he cannot for dds bring any 
action againſt me, unleſs he can ſhew ſome ſpecial loſs by it; 
in which caſe he may bring his action againſt'me, for ſaying he 


Was a baſtard, per quod he loſt the preſentation to ſuch a living“. 


In like manner to ſlander another man's title, by ſpreading ſuch 
, injt urious reports as, if true, would deprive him of his eſtate (as 
to al the iflue in tail, or one who hath land by deſcent, a baſtard) * 
is actionable, provided any ſpecial damage accrues to the pro- 
prietor thereby; as if he loſes an opportunity of ſelling the land®. 

But mere ſcurrility, or opprobrious words, which neither in them- 
ſelves import, nor are in fact attended with, any injurious effects, 

will not ſupport an action. So ſcandals, oy concern matters 


Wem. 1, 3 Edw. I. e. 34 2Rie. . 2 Vent. 28. 
e. 3. 1 Ric. II. c. 11. 4 Rep. 17. 1 Lev. 248. 
> Lord Raym. 1369. PRION Co. Jac. * Cro. Eliz. 197. 
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me 8. TR | % 125 
merely ſpiritual, a t 8 stic or ad terer ate Sosni⸗ 
zable only in the eccleſiaſtical court“; unleſs any tempora 
e enſues, Which may be 4 foundation for a per: quod, 
hb — — 1 ae and raſcal, id 
dies ac Sounhle + Dy re, are 
words ſpoken in — manner; ; as by way of advice, adm 
nition, or concern, without any tincture or circumſtance of ill 
will; for, in both theſe caſes, they are not maliciouſiy ſpoken, 
which is part of A definition of 


— — 
ſpecial ecke — 1 for thank it is no eee falle tale. 


As if I can eee the tradeſman a bankrupt, the Phyſician * 


quack, the l 


| 2 their reſpective actions: T7 Fox though chere m may he damage 


ſufficient accruing from it, yet, if the fact be true, it is damnum 


remedy. And this is agreeable to the reaſoning of the civil law*: 
l eum, gui nocentem infamat, non oft aequum et bonum ob eum rem con- 
a. e enim nocentium m 4 ener et "pad. AT 


pos: e E CoD ny 1 affecting a 8 3 is by 

printed or written libels, pictures, ſigns, and the like; which 
ſet him in an odious or ridiculous * light, and thereby dimi- 
niſh his reputation. With regard to libels in general, there are, 
as in many other caſes, two remedies; one by indictment and 
another by action. The fotmer for the public offence; for 
every libel has a tendeney to break the peace, or provoke others 
to: break. it: ne m—_— is. the fame whether the matter con- 


* 8 "A I 3 277. , J * 285. y 5 3 go. 
Finch. L. 186. 1 Lev. 82, Cro. Jac. * 4 Rep. 13. 

91. | | | e FF. 47. 10. 18. TEL 
4 pag. 29. * 2 Show. 314. 11 Mod, 99. 


tained 


N e ee 


* injuria; and where there is no injury, the law gives no 
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tained be true or falſe q and therefore 
dictment fot publiſhing a libel, is not allowe 

of it by way of Juftfeation *. v. But in aeg by action 
the cafe, which is to repair the (nt fe damages for the i 
lone _ the Gefendane! may, at Noth! JP gut the | 
injury at all *. What was a mid — regile to def ſpoken, will 
alſo hold in every particular with regard to libels by writing „ 
printing, and the civil actions conſequent thereupon: but as to 
ars or pictures, it ſeems neceſſary always to ew, by proper 
innuendb's and averments of the defotidaes meaning, the import 
and application of the ſcandal, and that ſome ſpecial damage has 
followed; 'otherwiſe it cannot appear, that ſuch libel by picture 


Was underſtood to be levelled at the 1 or be it was at- 
tende Ee we Fe actionable er erg n 9 JAS 5 115 . L 
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AAA w ef Aareying or injuring a man's epi 
is, by preferring malicious indictments or proſecutions againſt | 
him; which, under the maſk of juſtice and public ſpirit, are 
ſometimes made the engines of private ſpite and enmity. For 
this however the law has given a wry: adequate remedy in damages, 
either by an action of conſpiracy , which cannot be brought 
but againſt two at the leaſt; or, w which is the more uſual way, 
by a Is grove action on the caſe for a falſe and malicious proſecu- 
tion. In order to carry on the former (which gives a recom- | 


penſe for the danger to which the party has been expoſed) it is 
neceſſary that the plaintiff ſhould obtain a copy of the record of 
his indictment and acquittal; but, in proſecutions for felony, i it 
is uſual to deny a copy of the indictment, where there is = 
the leaſt, Probuble cauſe to found ſuch proſecution upon. 
it would be a very great diſcouragement to the public ju won of 
the kingdom, if proſecutors, | who had a tolerable te. of ſuſ- 
picion, were e liable to be ſued at law whenever their indictments 


8 RY © | 5 Rn 5 F. N. B. 116. 

* 11 Mod. 99. _— _ 4 dun 421, Lord Raym. 253+ 
Finch. L. 305. iſt 4 
PEN miſcarrie 
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ALY * 4 


0 8. 4115 | -R 0 N 65 „ 127 
miſcarried. But an action for a malicious proſecution may be 


| founded on. ſuch an indictment whereon no acquittal can be; as 


if it be rejected by the grand jury, ot be coram non judice, or be 
inſufficiently drawn. For it is not the danger of the plaintiff, 


but the ſcandal, vexation, and expenſe, upon which this action 


Is founded. However; any. N cauſe 8 dee it is 


 Hufficis ü 60 juſtify the Rt 


9 FP 8 Js 5 1 . Lf % + 3464 Þ © " 
II. Wr are next to 48 "9H * riphatioh If the right of 


ant liberty. This is effected by the injury of falſe impri- 


ſonment, for which the law has not only decreed a puniſhment, 
ag a hei 


nous public crime, but has alſo given a private reparation 
to the party; as, well by. removing the actual confinement for 
the preſent, as, after it is over, by ſubjecting the wrongdoer to 


a civil action, on account of, the ee ee at the loſs of 
time and BT". Mg NEE 


4a» 


To ee the injury + of falle 8 ane are two 
points requiſite: 1. The detention of the perſon; and, 2. The 


unlaw fulneſs of ſuch detention. Every confinement of the per- 
ſon is an impriſonment, whether it be in a common priſon, or 

in a private houſe, or in the ſtocks, or even by, forcibly detain- 
ing one in the public ſtreets ©. Unlawful, or falſe, impriſonment 
conſiſts in ſuch confinement or detention without ſufficient au- 
thority.: which authority may ariſe. either from ſome proceſs from 
the courts of juſtice; or from ſome warrant from a legal officer 

n power ta commit, under his hand and ſeal, and expreſſing 
the cauſe. of ſuch commitment ©; or from ſome. other ſpecial 


cauſe warranted, for the neceſſity. "of the thing, either by com- 


mon law, or act of parliament ; ſuch as the arreſting of a felon 
2 a private perſon without warrant, the impreſſing of mariners 
for the public ſervice, or the apprehending of waggoners for 


| miſbehaviour i in the public highways*.. Falſe: impriſonment; alſo 


may ariſe by ms a lawful warrant or regie at an  unlaw- 


> 10 Mod. 219. Stra. 6 117. Did. 46. he” 
© 2 Inſt, 589. | Stat. 7 Geo, III. e. 42. 
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us in 8 its king's court. This is the 
next ſee the remedy: which is of two torts; + 
1 0 35 e N fath . for it. 8 
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ment, are fourfold. 


enen . tile pellen 
1. By erk l ing 2. By writ de odio 


of atia. 3. de writ FOE en . * 6 1 5 writ ;of habeas 


. "I 
* 9 
4 ; 
o 4 — 
R 1 
* a K 
} > 7 


IR 7 als is ed t alte de 


the ſheriff, (either pentrully, when any man is impriſoned fora 
_ "bailable offence, and bail hath been refuſed ; of ſpecially,” 


the offence or cauſe of commitment is not properly bailable . 


low) commanding him to take ſureties for the priſoner's appear- 
ance, uſually called Mainpernors, and to ſet hinr at large*.'” Main- 
pernors differ from bail, in that a man's bail may impriſon or 


-furrender* him up b 


e the ſtipulated day of ce; main- 


perners can do neither, but are barely ſureties for his app 8 
ance at the day: bail are only ſureties, that the part 


:ſwerable for the 


arty 'be an- 
ſpecial matter for which wer "mag ulate; ; main- 


— Nee aka 6: to a ora uf him to er 


/ : - 7 
* ? | 8 ' 
* 1 * * * 


it Tun writ 0 


241 221 01 


wa THIER 
T | 


F hr e ebend 8. aſl 00 be direQed 
. hb ſneriff, commanding him to enquire whether a pri 
hed, ith er end cone rpm Jul nt re 


for hatred and ill-will; 


only or merely proper odium et atian 


and, if 


n'the inquiſition' due of ſuſpicion did not Appear, 


then there iſſued another writ: for the ſheriff to admit him to 
bail. This writ, according to Braton', ought not to be denied 
to any man; it being expreſſly ordered to be made out gratis, 
without any denial, we hs er carta, C. 26. and ſtatute Weſtm. a, 


312 1 


AF Nat. 29 Car. I. e. 7. 


þ Co, iid. ok 3. 4 Inſt. 175. 


F. N. B. 280. 1 Hal. P. C. 141. Sele 


on bail and mainpr. ch. 10. 


L ½ 3. fr, 2.6. 8. 


13 5 I. 


W. I. C. 29. But the ſtatute af Gloceſter, 6 Edw. I. | 
reſtrained it in the caſe of killing by miſadventure or ſelf-defence, 
and the ſtatute 28 Edw. III. c. 9. aboliſhed it in all caſes what- 
ſoever: but as the ſtatute 42 do III. c. 1. "repealed all ſtatutes 

then in being, contrary to the great charter, ſir Edward Coke i w | 
of 8 201855 15 85 Fe writ * otro. r atia was s thereby't fevived. 


"Taz writ de ig nn lies to replevy à man out 
of oO itn, or out of 'the cuſtody of any private perſon, (in the 
ſame manner that chattels taken in diſtreſs may be replevied, of 
which in the next chapter) upon giving ſecurity to the ſheriff 
that the man ſhall be forthcoming to anſwer any charge againſt 

him. And, if the perſon be conveyed out of the ſheriff's ju- 
riſdiction, the ſheriff may return that he is eloigned, elongatus ; 
upon which a proceſs iſſues (called a capias in withernam) to im- 
_ priſon. the defendant himſelf, without bail or mainprize , till 
he produces the party. But this writ is guarded with ſo many 
_ exceptions ®, that it is not an effectual remedy in numerous in- 
ſtances, eſpecially where the crown 18 concerned. The i incapa- 
city therefore of theſe three remedies to give complete relief in 
1 caſe hath almoſt intirely antiquated them, and hath cauſed 


a general recourſe to be had, in behalf of vas aggrieved by 
ing impriſonment, to is 


*s. . % = 3 : | 


45 Tur writ 61 babes corpus, t the moſt Celebrattd writ in the 
Engliſh law. 'Of this there are various kinds made uſe of by the 1 
courts at Weſtminſter, for removing priſoners from one court 1 

into another for the more eaſy adminiſtration of juſtice. Suen 
is the habeas corpus ad reſpondendum, when a man hath a cauſe of 
action againſt one who is confined by the proceſs of ſome infe- 
rior eee in order to: remove E.the e. and charge. him with 


* 2 Inſt. 43. 55. 31 . trum, vel capitalis juftitiarii MO vel pro 
I F. . 5 mort Bominis, vel pro foreſta noſtra, vel pro 
n Raym. 474. ES 4 aliguo alis reito, quare ſecundum conſuetudinem 

n Niſi captus eff fer Ale uren ng Angliae non ſit nobel ( Regiſtr. 77) 

Vor. III. | R is 
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as new action in hits court tabore* 71 ene r Jatisfacien-. 
dum, when a priſoner bath had judgment againſt him in an ac- 


5 den, and the plaintiff is deſirous to bring him be 614 ſome Or 


rior court to chatge him with proceſs of execution ?. Such alſo. 


are thoſe ad proſequendum, zeftificandum, deliterandum, Ge, which. 


into the ſuperior court; commandi 
duce the body of the defendant, together with the day and cauſe = 


iſſue when it is neceflary to remove a priſoner, in order to pro- 
ſecute or bear teſtimony in any court, or to be tried in the pro- 


per juriſdiction wherein the fact was committed: Such is, laſtly, 
the common writ. ad | faciendum ef recipiendum, which iſſues out 
of any of the courts of Weſtminſter-hall, when a perſon i is ſued 


in ſome infetior juriſdiction, and i is defirous to remove the action 
ding the inferior judges to pro- 


of his caption and detainer [whence the writ is frequently deno- 


minated an habeas corpus cum cauſa) to do and receive whatſoever | 
| the king's court ſhall conſider in that behalf. This is a writ 


granteble of common tight, without any motion in court?.; and 


it inſtantly ſuperſedes all proceedings in the court below. But, 


in order to prevent the ſurreptitious diſcharge of priſoners, it is 


ordered by ſtatute 1 & 2 P. & M. c. 13. that no habeas corpus ſhall 


iſſue to remove any priſoner out of any gaol, unleſs ſigned by 
ſome judge of the court out of which it is awarded. And, to 
avoid vexatious delays by removal of frivilous cauſes, it is enacted 
by ſtatute 21 Jac. I. c. 23. that, where the judge of an inferior 
court of record is a barriſter of three years ſtanding, no cauſe 


ſhall be removed from thence by habeas corpus or other writ, a- 
ta iſſue or demurrer deliberately joined: that no cauſe, if once 


remanded to the inferior court by writ of procedendo or other- 
wiſe, ſhall ever afterwards be again removed: and that no cauſe 
ſhall be removed at all, if the debt or damages laid in the decla- 
ration do not amount to the ſum of five pounds. But an expe- | 
dient having been found out to elude the latter branch of the 
ſtatute, by procuring a nominal plaintiff to bring another action 


for five pounds or r upwards, (and then by the courſe of the court 


o 2 Mod. 198. RAE * 2 Mod. 306. 
2 Lilly prac. reg. 4. * Bohun 7nfiit, legal, 85. edit. 18 9 1 
N the 


| enacted, by ſtatute 12 Geo, 1 C. 29. I. 


es 
3 Decal actions may be. e k hs ſame 


ſuch writ ſhall conſider in that behalf. This is a high 
tive writ, and therefore by the common law iſſuing out of the 
court of king s bench not only in term- time, dut alſo during the 
vacation, by a fiat from the chief juſtice or any other of the 


( h 3. L A | V R ©. N. 8 8. | | 2 131 


6 corpuH 3 both actions * it is therefore | 


at the inferior court may 
:eed. in ſuch actions a8 Are. under the value of five pounds, 


— 1 


N \ A 


F7s 355 11 


* he great and effiencions, wits in 5 all 060 Be alegat 


copfilionions, 5 is that of habeas Corpus ad. fubjiciendum ; 4. directed to 


the perſon detaining another, and commanding him to produce 55 
the body of the priſoner, with the day and cauſe of his caption 
and detention, ad # aciendum, ſubjiciendum,, et recipiendum, to do, 
ſubmit to, and receive, whatſoever. the judge or court awarding 


1 1 running into all parts of the king's dominions ; for 


_ the 1 is at all times intitled to have an account, why the li- 


berty of any of his ſubjects is reſtrainedꝰ, wherever that reſtraint 
may be inflicted. If it iſſues in vacation, it is uſually returnable 
before the judge himſelf who awarded it, and he proceeds by 
himſelf thereon ; unleſs the term ſhould intervene, and then 5 
it may be returned in court. Indeed, if the party were privi- 
leged in the courts of common pleas and exchequer, as being an 
officer or ſuitor of the court, an habeas corpus ad Pubjiciendum 
might alſo have been awarded from thence? ; and, if the cauſe 
of impriſonment were pal pably illegal, they might have diſ- 
charged him? ; but, if he were committed for any criminal mat- 


Wd they could only. have remanded him, or taken bail for his 


St. Trials. vili. 142. Un gs 6 zoth of Workdes: two days after the 
t The Plrries habeas corpus directed to expiration of the term. | 


| Berwick in 43Eliz. (cited 4 Burr. 856.) Co. Jac. 543. 


was teſted die Jovis prox” poſt quinden ſanfti 4 Burr. 856, 5 
Martini, It appears, by referring to the do- * id. 460. 542. 606. | 
minical letter of that year, that this in- 2 Inſt. 55. 4 Inſt. 290. 2 Hal. P. 0. 
dena (Nov. 25.) happened that year on a 144, 2 Ventr. 22. 

ſaturday, The thurſday after was therefore * Vaugh. 155, 


R2 appear- 


2 
E 


\ 


13 7 P R 1 V AT * 
it | appearance in the court of ies bench® which zoned 1 

common pleas to diſcountenance ſuch applicatibns. 10 hath alſo 
been faid; and by very reſpectable authorities o, that =o like 1 


beat corpus may iſſue out of the court of chancery in tion: 


but, upon the famous application to lord Neniag e by Jenks, 


notwithſtanding the moſt diligent ſearches, no precedent: could 
be found where the chancellor had en Toes a writ in vacation, 


and chetefore 15 Hordthip! refuled it. Tt | E419 FER EP PE: £: n 0 9 | 


Rl + YET, « 


* theo court of lng 8 bench it was, a is Aill ebenes to 
1 for it by motion to the court“, as in the caſe of all other 
prerogative writs (certiorari, prohibition, mandamur, &c) which 
do not iſſue as of mere courſe, without ſhewing ſome probable 


„ MENS et 5 y 
"3 , 3 64 F A þ 4 29 4 1 8 5 ! x 
3s, wn l 22-666: tha Sl bs * 


cauſe Why the extraordinary pt power of the crown is called in to 
the party's affiſtance. For, as was argued by lord chief juſtice 


Vaughan“, 8 granted on motion, becauſe it cannot be had of 


_ < courſe; and there is therefore no neceſſity to grant it: for the 


court ought to be ſatisfied that the party hath a probable cauſe 


<< to be delivered.” And this ſeems the more reaſonable, becauſe 


(when once granted) the perſon to whom it is directed can re- 


turn no Atisfactory excuſe for not bringing up the body of the 
priſoner . 80 that, if it iſſued of mere courſe, without ſhewing 


to the court or judge ſome reaſonable ground for awarding it, a 
traitor or felon under ſentence of death, a ſoldier or mariner in 


1 the king s ſervice, a wife, a child, a relation, or a ee, 
cConfined for infanity or other prudential reaſons, might obtain a 
temporary enlargement by ſuing out an habeas corpus, though ſure 


to be remanded as ſoon as brought up to the court. And there- 
fore fir Edward Coke, when chief juſtice, did not ſeruple in 
13 Jac. I. to deny a habeas corpus to one confined by the court of 
admiralty for piracy; there appearing, upon his own ſhewing, 
ſufficient grounds to confine HUME = On the other nr ap A 


0 Carter. 221. 2 Jon. 13, | 5 | 4 Buſhell' 8 2 Jon 13. 
» AInſt. 182. 2 Hal. P. C. 147. ' # Cro. Jac. 543. 


© Lord Nott. MSS Rep. July 17 | n z Bulſtr. 27; See alſo 2 Roll. 3 I 46. 


4 2 Mod. 306. 1 Lev. 1, 
probable 
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| probable ground 50 ſhewn, that the party is impriſoned without ; 


Juſt cauſe®,” and therefore hath a right to be delivered, the writ 


of B corpus is then a writ of right, which may not be 


denied, but ought to be granted to every man that is com- 


'« mitted, or detained in priſon, or otherwiſe reſtrained, though 
„ it be ihe the command of the king, ho Privy council, or any 


other % 


1. 9 . e : 4 1 F A, . Ay 7 
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* na OY Part of theſe commentaries we expatiated at 


Aae on the perſonal liberty of the ſubject. It was ſhewn to be 
a natural inherent right, which could not be ſurrendered or for- 


feited unleſs by the commiſſion of ſome great and atrocious | 


crime, nor ought 1 to be abridged i in any caſe without the ſpecial 


permiſſion of law. A doctrine co-eval with the firſt rudiments 
of the Engliſh conſtitution; and handed down to us from our 


Saxon anceſtors, notwithſtanding all their ſtruggles with the 

Danes, and the violence of the N orman conquelt : aſſerted af- 
terwards and confirmed by the conqueror himſelf and his deſ- 

cendants: and though ſometimes a little impaired by the fero- 
city of the times, and the occaſional deſpotiſm of jealous or 
uſurping princes, yet eſtabliſhed on the firmeſt baſis by the pro- 
viſions of magna e and a long ſucceſſion of ſtatutes enacted 
under Edward III. To aſſert an abſolute exemption from im- 


priſonment in all caſes; i is inconſiſtent with every idea of law and 


political ſociety ; and in'the end would deſtroy all civil liberty, 


by rendering it's protection impoſſible: but the glory of the 
Engliſh law conſiſts in clearly defining the times, the cauſes, and 


the extent, when, wherefore, and to what degree, the impri- 
ſonment of the ſubje& may be lawful. This induces an abſolute 


neceſſity of exprefling upon every commitment the reaſon for 
which it is made: that the court upon an habeas corpus may ex- 


amine into it's validity; and according to the circumſtances of 


the caſe may diſcharge, admit to bail, or remand the priſoner. 


© 2 Taft "M1 | | * Book I. ch. 1. 
1 Com. journ. 1 Apr. 1628. | ape 


AND 


On 238, 1 * 2 14 1 K 
> : 1 i EE 
| & 1 D Ft WS: in a the: 1 2 Charles 1. A Cope Bi 5 
0 Nas relying on ſome arbitrary precedents (and thoſe — | 
| miſunderſtood) determined that they could not upon an 4ebcas 
| cor pus either bail or deliver a priſoner, though committed With- 
out any cauſe aſſigned, in caſe he was committed by the ſpecial 
command of the king, or by the lords of the privy council. 
This drew on a e ee enquiry, and produced the petitian 
of right, 3 Car. I. which recites this illegal judgment, and enacts 
Z | \ that no SER hereafter ſhall be. ſo impriſoned or c detained. But 92 
1 * in the following year, Mr Selden and others were com- 
mitted by the lords of the council, in purſuance of his majeſty's a 
ſpecial IT under a general charge of << notable contempts 
e and ſtirring up ſedition againſt the king and government,” the 
| judges delayed for two terms e alſo the lang vacation) | 
to deliver an opinion how. far ſuch a charge was. bailable. And, 15 8 
when at length they agreed that it was, they however annexed a 
condition of finding ſureties for the good behaviour, which ſtill 
protracted their impriſonment; the chief juſtice, fir Nicholas 
Hyde, at the ſame time declaring“, that / if they were again re- 
«© manded. for that cauſe, perhaps the court would not afterwards 
„ 55 a Habeas corpus, being already made acquainted with the 
< cauſe of the impriſonment.” But this was heard with indig- 
nation and aſtoniſhment by every lawyer preſent ; 'Y according. to 
Mr Selden's own account of the matter, whoſe reſentment was not ü 
cooled at the diſtance of four and Swank Fark? : 


Tur SE pitiful evaſions gave riſe to the 3 16 5 3 "4 10. | 
& 8. whereby it was enacted, that if any perſon be committed 
by the king Rimelf! in N or by his privy une. or by any 


1 State Tr. vii. 136. e « fore lis ene 

n Jbid. 240. ä | % vit ¶ ſui ſemper fimilis) nobis perpetuo in poſ- 

u Etiam judicum tune primarius, nift illad ** terum denegandum. 2uod, ut odiofifſimum ju- 
* faceremus, reſcripti illius forenſis, qui liber- “ ris prodigium, ſcientioribus hic univerſis cenſi- 
te ratis perſonalis omnimodae vindex legitimus ef © tum.” (Vindic. Mar. clauſ. edit. A. D. 1653.) 


cb. 2 2 Wan | 135 
_of the 3 thereof, he ſhall have granted unto him, with- 
out any delay upon any pretence whatſoever, a writ of habeas 
corpus, upon demand or motion made to the court of king's bench 
or common Pleas 3 who ſhall thereupon, within three court days 
after: the return is made, examine and determine the legality of 
ſuch commitment, and do what to juſtice ſhall appertain, in de- 
livering, +bailing, or remanding ſuch priſoner. Yet {tilt in the 
caſe of 1 before alluded to?, who in 1676 was committed 
by the king in council for a turbulent ſpeech at Guildhall?, new 
ſhifts and deviſes. were made uſe of to prevent his enlargement 
by law; the chief juſtice (as well as the chancellor) declining ""— 
award a writ of 1 corpus ad ſubjiciendum in vacation, though 
at laſt he thought proper to award the ufual writs ad Alen, 
Se. whereby the priſoner was diſcharged at the Old Bailey. 
Other abuſes had alſo crept into daily practice, which had in 
ſome meaſure defeated the benefit of this great conſtitutional 
dy. The party impriſoning was at liberty to delay his obe- 
dience to the fr writ, and might wait till a ſecond =, a third, 
called an alas and a pluries, were iſſued, before he produced the 
party: and many other vexatious ſhifts were practiſed to detain 
ſtate · priſoners in cuſtody. But whoever will attentively conſider 
the Engliſh hiſtory may obſerve, that the flagrant abuſe of any 
power, by the crown or it's miniſters, has always been — i 
tive of a ſtruggle ; z which either diſcovers the exerciſe of that 
power to be contrary to law, or (if legal) reſtrains it for the fu- 
ture. This was the caſe in the preſent inſtance. The oppreſſion 
of an obſcure individual gave birth to the famous habeas corpus 
act, 31 Car. II. c. 2. which is frequently conſidered as another 
magna carta of the kingdom; and by conſequence has alſo in 
ſubſequent times reduced the method of proceeding on theſe writs 
(though not within the reach of that ſtatute, but iſſuing merely 
at ee to the true ſtandard of law and liberty. 


o pag. 132. + | E a See book I. ch. R 
State Triaks vii. 471. mw W dts 
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Ty * fatute itſelf dna, 1. Tbat the writ ſhall be retbrned 2 


with any crime : (inks bone bor treaſon or 85 newer. * 
ed im the warrant, or for ſuſpicion of the ſame, or as accefſory 
thereto before the fact, or convicted or charged in execution by 
legal proceſs) the lord chancellor or any of the twelve bes 
in vacation, upon viewing a copy of the Warrant, or affidavit that 
a copy is denied, ſhall (unleſs the party has neglected for two. 
terms to apply to any court for his egen award a 1 
cor pus for ſuch priſoner, returnable immediately before himſelf 
or any other of the judges; and upon the return made ſhall diſ- 
charge the party, if bailable, upon giving ſecurity. to appear and 
anſwer to the accuſation in the proper court of judicature. 4. That 
officers and keepers neglecting to make due feturns, or not de- 
livering to the priſoner or his agent within fix hours after de- 
mand a copy of the warrant of commitment, or ſhifting the 
cuſtody of à priſoner from one to another, without ſufficient 
reaſon or authority (ſpecified in the act) ſhall for the firſt offence 
forfeit 100/. and for the ſecond offence 200]. to the party grieved, 
and be diſabled to hold his office. 5. That no perſon, once de- 
livered by habeas corpus, ſhall be recommitted for the ſame of- 
fence, on penalty of 50 J. 6. That every perſon committed for 
treaſon or felony ſhall, if he requires it the firſt week of the next 
term or the firſt day of the next ſeſſion of oyer and terminer, be 
indicted in that term or ſeſſion, or elſe admitted to bail; unleſs 
the king's witneſſes cannot be produced at that time : and if ac- 
quitted, or if not indicted and tried in the ſecond term or ſeſ- 
ſion, he ſhall be diſcharged from his impriſonment for ſuch. 
imputed offence : but that no perion, after the aſſiſes ſhall be 


* Theſe two clauſes ſeem to be tranſpoſed, and mould properly be placed after the 
following proviſions, 


opened 


3 for * count u pbich heis 1 ſhall W 
by habeds corpus, till after the aſliſes are ended; but ſhall be left 
to the jaſtice of ;the. judges of aſſiſe. 7. That any ſuch. priſoner 
may move for and. obtain his habeas corpus, as-well out of the 
chancery or exchequer, as out of the king's bench or common 
pleas 3 and the lord. chancellor or judges denying the fame, on 
ſight of the wartant or oath that the ſame is refuſed, forfeit 2 
verally to the party grieved. the ſum of 300 J. 8. That this writ. 
of habeas corpus ſhall run into the counties palatine, cinque ports, 

and other privileged places, and the iſlands of Jerſey and Guern- 
fo 9. That no inhabitant of England (except. perſons con- 
tracting, or convicts praying, to be tranſported; or having com- 
mitted ſome capital offence in the place to which they are ſent) 
ſhall be ſent priſoner to Scotland, Ireland, Jerſey, Guernſey, or 
any places, beyond the ſeas, within or without . the. king's domi- 
nions: on pain that the party committing, his adviſers, aiders, 
and aſſiſtants, ſhall forfeit to the party grieved a ſum not leſs than 
500 l. to be recovered with treble coſts; ſhall be diſabled to bear 
any office of truſt or profit; ſhall incur the penalties. of Praemu- 
nine; and Gall be een of the king's pedo 


1 is ths 8 * that Brent 8 3 e 
which extends (we may obſerve) only to- the caſe of commitments 
for ſuch criminal. charge, as can produce no inconvenience to pub- 
lic juſtice by a temporary enlargement of the priſoner: all other 
caſes of unjuſt impriſonment. being left to the habeas corpus at 

common law. But even upon writs at the common law it is now 
expected by the court, agreeable to antient precedents* and the 
ſpirit of the act of parliament, that the writ ſhould be immediately 
obeyed, without waiting for any alias or pluries; otherwiſe an attach- 
nmient will iſſue. By which admirable regulations, judicial as well 

as parliamentary, the remedy is now complete for removing the 
injury of unjuſt and illegal confinement. A remedy the more 
neceſſary, becauſe the oppreſſion does not always ariſe from the 
ill- nature, but ſometimes. from the mere inattention, of govern- 
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ment. 988 For it Regdenty happens in foreign countries, (and hag” 
happened in England during temporary ſuſpenſions * of the ſta- 
tute) that perſons apprehended: upon ſuſpicion have eee a 
la ee bp gona f en mae le were er e 
Afy 2 den 1 8 r n Geh U. 
is 152 an TE np of Tay vi ef arms, ly called an action 
of falſe impriſonment; which f is generally, and almoſt unavoid- 
ably, accompanied with a charge of aſſault and battery alſo: and 
therein the party ſhall recover damages for the injury he has re- 
ceived; and alſo the defendant is, as for all other injuries com- 


mitted with force, or vi et armis, re to . a fine to the king 
” the violation of the lerer Pace. „ ON 


YN * * 1 0 * N 
{ke * * 5 1 2 9 a wa 


III. WIr n ee to 0 thire abſolute Wes of individuals; 

or that of private property, though the enjoyment of it, when 
acquired, is ſtrictly a perional right; yet as it's nature and ori- 
= ginal, and the means of it's acquiſition or loſs, fell more directly 
—_ under our ſecond general diviſion, of the rights of things; and 
= as, of courſe, the wrongs that affect theſe rights muſt be refer- 
red to the correſ] ponding diviſion in the- preſent book of our com- 
mentaries ; I conceive it will be more commodious and eaſy to 
14 conſider together, rather than in a ſeparate view, the injuries that 
= 8 may be offered to the enjoyment, as well as to the rights, of pro- 
_ 1 And therefore I ſhall here eonclude the. Son 91 Wa ee 
„ aſleing * Were er of nne | T 


We are next to conifernnlice thoſe which affect their aber 

| rights; or ſuch as are incident to perſons conſidered as members 
of ſociety, and connected to each other by various ties and rela- 

tions: and, in particular, ſuch injuries as may be done to per- 

ſons under the four following relations; huſband and wife, pa- 
rent and child, guardian and ward, maſter and ſervant. 


8 | 3 See Vol. I. pag. 136. 
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SF; Is Jones that may by offered to a Fate ade as a 
5 Se 'are principally three: abduction, or taking away a man's 
wife; adultery, or criminal converſation with her; and beating 
or Stier ile abuſing her. 1. As to the firſt fort, abduction or 
taking her away, this may either be by fraud and perſuaſion, or 
open violence: though the law in both caſes ſuppoſes force and 
conſtraint, the wife having no power to conſent; and therefore 
gives a remedy by writ of Favi/oment, or action of Freſpaſs vi et 
 armis, de uxore rapta et abdufta". This action lay at the common 
law; and thereby the huſband ſhall recover, not the poſſeſſion * 
of his wife, but damages for taking her away: and by ſtatute 
Weſtm. r. 3 Edw. I. c. 13. the offender ſhall alſo be impriſoned 
two years, and be fined at the pleaſure of the king. Both 
the king and the huſband may therefore have this action *; and 
the huſband is alſo intitled to recover damages in an action on 
the caſe againſt ſuch as perſuade and intice the wife to live 
ſeparate from him without a ſufficient cauſe . The old law was 
fo ſtrict in this point, that, if one's wife miſſed her way upon the 
road, it was not lawful for another man to take her into his houſe, 
unleſs ſhe was benighted and in danger of being loſt or drowned®*: | 
but a ſtranger might carry her behind him on horſeback to mar- 
ket, to a juſtice of the peace for a wartant againſt her huſband, 
or to the ſpiritual court to ſue for a divorce*. 2. Adultery, or 
criminal converfation with a man's wife, though it is, as a pub- 
lic crime, left by our laws to the coercion of the ſpiritual courts; 
yet, conſidered as a civil injury, (and ſurely there can be no 
greater) the law gives a a ſatisfaction to the huſband for it by an 
action of treſpaſs vi et armis againſt the adulterer, wherein the 
damages recovered are uſually very large and exemplary. But 
theſe are properly increaſed or diminiſhed: by circumſtances” ; 
as the rank and fortune of the phiatif and defendant ; ; "ay 8 


* . N. B. ws. | 2 Bro, 405 t. treſpaſe 213. 
z unſt. 434. „ id. 207. 440. 6 
* We © Vila of niff prius. 26. 
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or taking his children away; and 2. Marrying his ſon and heir 
without the father's conſent, whereby during the continuance f 


laſt i inf 


| Para OL Boot Un. 
tion or connection between them; the ſeduction of otherwiſe of 
the wife, founded on ber previous behaviour and character; and 
the huſband's obligation by ſettlement or otherwiſe to provide 
for thoſe children, which he cannot but ſuſpect to be ſpurious. 
3. The third! injury is that of beating a man's wife or otherwiſe 3 
ill uſing. her ; for which, if it be a common. aſſault, battery, or 

impriſonment, the law gives the uſual remedy to recover damages, 


by action of treſpaſs. vi et armis, which muſt be brought i in the 
natmnts of the -huſhand and wife oily; but if the beating or 
other maltreatment be very enormous, ſo that thereby the huſ- 
band is deprived for any 1 of the company and aſſiſtance 
of his wife, the law then gives him a. ſeparate remedy by an ac- 
tion upon the caſe for: this ill· uſage, fer quod confortium able in 
e a. n recover a Atjsfaction 1 in one etha 0 we” 


* 


* Fr Ju RIES that may be 8 wa 3 — — * 
the relation of a parent were likewiſe of two kinds; 1. Abduttion, 


the military tenures he laſt the value of his marriage. But this 
ury: ig now ceaſed, tagether with the right upon which it 
was grounded: far, the father being no longer entitled to the 
value of the marriage, the marrying his heir does him no ſort of 
injury, for which a civil action will lie. As to the other, of ab- 
ductian or taking away the children from the father, that is alſo 


a matter of doubt whether it be a civil i injury, or no; for, before 


the abolition, of the tenure in chivalry, it was equally. a doubt 


whether an action would lie for taking and carrying. away any 


other child beſides, the heir: ſome holding that it would not, 
upon the ſuppoſition that the only ground or cauſe of action was 
loſing the value of the heir's marriage; and others holding that 


an action would lie for taking away any of the children, for that 
the parent hath an intereſt in them all, to provide for their edu- 


cation *. If therefore before the abolition of theſe tenures it was 


an injury to the father to take away the reſt of his children, as 


: Cro. Jac. 501. 538. 4 Cro. Eliz. 770. 
18 | e well 
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e 4 1 heir, (as Lam inclined to think it was) it ſtill remains 
an injury, and is remediable by a writ of raviſbment, or, action 
of treſpaſt vi et armit, de felio, vel flia, a vel abdutto©; in 
the: ſame; anne as * nnn wy u ek on account wi the 
; TY . 82 fo. Fi X48; i, | : 
| Ill. Or a Gmiler! 3 Von! 0 la ; is ha 5 4 280 of "ASP 
— 5 ward; and che like actions mutatit mutandis, as are given to 
fathers, the guardian alſo has for recovery of damages, when 
bis, ward is ſtolen or raviſhed away from him. And though 
zardianſhip: in chivalry is now totally, aboliſhed, which was the 
only. beneficial: kind of guardianſhip , to the guardian, yet the 
guardian in ſocage Was always“ and is ſtill intitled to an action 
of raviſoment, if his ward or pupil be taken from him: but 
then he muſt. account to his pupil for the damages which he ſo 
recovers . And, as guardian in ſocage was alſo intitled at com- 
mon law to a writ, of right ward, de cuſtodia terrae et baeredis, 
in order to recoyer the poſſeſſion and cuſtody of the infant i, fo 
= apprehend - that he is ſtill intitled to ſue out this antiquated 
writ. But a more ſpeedy and ſummary method of redrefling all 
complaints relative to wards and guardians hath of late obtained, 
by an application to the court of chancery; which is the ſu - 
preme guardian, and has the ſuperintendent juriſdiction, of all 
the infants in the kingdom. And it is expreſſly provided by 
ſtatute 12 Car. II. c 24. that teſtamentary guardians may main- 
tain an action of raviſhment or treſpaſs, for recovery of any of 


their wards, and alſo for ae to be en to the wo and 
benefit of the infants*. 


k Aal FM . $ 


= [4 > 


IV. 'To the relation between: maſter and frrvant, and che rights 
accruing therefrom, there are two ſpecies of injuries incident. 
The one-is, retaining a man's hired ſervant before his time is ex- 
pired; the other, beating or. confining him in fuch a manner 


"HE e 8 Halen P.N.B. 13g, 
f Did. 139. | , Þ N. B. ibid. 
_E Izid. e * 2 P. Was, 108, 
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| that he is.not able to perform his work. 


ſerve his preſent maſter ; this, as it is an ungentlemanlike, ſo it 


is alſo an illegal act. For every maſter has by his contra. 2 


8 chaſed for a valuable conſideration the ſervice of his domeſtics 


13 if the new maſter was not apprized of the former contract, 
no action lies againſt kim , unleſs he refuſes to reſtore the forvint 


for a limited time: the inveigling or hiring his ſervant, whic 


induces 4 breach of this contract, 1s therefore an injury to he 
maſter ; and for that injury the law has given him a emedy by 


a ſpecial action on the caſe: and he may alſo have an action 


againſt the ſervant for the non · performance of his agreement '. bs. 


upon demand. The other point of injury, is that of beating, 


confining, or diſabling a man's ſervant, which depends upon the 


fame principle as the laſt; viz. the property which the maſter has 
by his contract acquired in the labour of the ſervant. In this 


caſe, beſides the remedy of an action of battery or impriſonment; 
which the ſervant himſelf as an individual may have againſt 


the aggreſſor, the maſter alſo, as a recompence for his imme- 


diate loſs, may maintain an action of treſpaſs, vi et armis; in 


which he muſt allege and prove the ſpecial damage he has ſuſ- 


tained by the beating of his ſervant, per quod ſervitium amifit: 


and then the jury will make him a Ee wenne -pecuniary 


ſatisfaction. A ſimilar practice to which, we find alſo to have 


obtained among the Athenians; where maſters were entitled to 


an action int ſuch as opt or ill treated their ſervants?, 


We may obſerve that, i in theſe relative injuries, notice is only 


taken of the wrong done to the ſuperior of the parties related, 
by the breach and diſſolution of either the relation itſelf, or at 
leaſt the advantages accruing therefrom ; while the loſs of the 


inferior by ſuch injuries is totally unregarded. One reaſon for 
which may be this: that the inferior hath no kind of property 
in the company, care, or aſſiſtance of the ſuperior, as the pe- 


| F. N. B. > ER 5 2 113. 10 Rep. 130. 
= [5i4, Winch. 51. Pott. Antiqu. b. 1. c. 26. 
„ ; rior 


As to the firſt; the re- 
taining another perſon's ſervant during the time he has agreed to 
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rior 10 held to have in thoſe of the inferior ; and therefore the 


inferior can ſuffer no loſs or injury. The wiſe cannot recover 


damages for beating her huſband, for ſhe hath no ſeparate inte- 


_ reſt in any thing during her coverture. The child hath no pro- 


perty in Bis father or guardian; as they have i in him, for the 


fake of giving him education and nurture. Yet the wife or the 


child, if the huſband or parent be ſiain, have a peculiar ſpecies 


of criminal proſecution allowed them, in the nature of a civil 


ſatis faction; which is called aft appe al, and which will be con- | 
ſidered in the next book. And fo the ſervant, whoſe maſter is 


diſabled, does not thereby loſe his maintenance or wages. He 


had no property in his maſter; and, if he receives his part of 
the ſtipulated contract, he ſuffers no injury, and is therefore 


intitled to no action, for any battery or a which 


. 


fuch maker may . to e. 
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that affected the . of 1 5 prone conſidered as indi-_ 


r 
viduals or as related to each other ; and Are at Pre eſent to ente 
R 3 


hts of pro- 
of ſuch injuries as affect the rig 
Wo got hag the remedies which the law has Siven to 
* 
repair or redreſs them. 
| off pro- 
we muſt follow our former diviſion o 
4 ; >. 9 pou and real : perſonal, which conſiſts in goods, 
my bil þ all other moveable chattels, and things thereunto 


b ; ; nd real 
| he goes and Renn thence receives it S denomination : EI 
| o 


ed, 
roperty, which conſiſts of ſuch things as are permanent, ”; 
8 8 as lands, tenements, and 2415 ed 
kinds which are not annexed to the perſon, nor can be m 
9 


from the place in which they ſubſiſt. 


* 


FIRST — we are to . the i injuries that may 15 "i 
fered to the rights of perſonal property; and, of theſe, fir 


hoſ that are 
rights of perional F in poſſeſſion, and then thoſe 


in action only. 


| | b ; . : F | | 
a See book II. ch. 2. Bid. ch 25 1. THE 
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I. Tux rights of wand Property in dais are e Lable to 


two ſpecies of injuries: the amotion or deprivation of that poſ- 
ſeſſion; and the abuſe or damage of the chattels, while the 
poſſeſſion continues in the legal owner. The former, or depri- 
vation of poſſeſſion, is alſo diviſible into two branches; the un- 
_ and unlawful taking them away; and the unj juſt Somers, 
_ Se the WENT N n by + rape 
_ A firſt of an vnkivful 1 The cight 00 5 
in all external things being ſolely acquired by occupancy, as has 
been formerly ſtated, and preſerved and transferred by grants, 
deeds, and wills, which are a continuation of that occupancy z 
it follows as a neceſſary conſequence, that when I once have gain- 
ed a rightful poſſeſſion of any goods or chattels, either by a juſt 
occupancy or by a legal transfer, whoever either by fraud or 
force diſpoſſeſſes me of them is guilty of a tranſgreſſion againſt 
the law of ſociety, which is a kind of ſecondary law of nature. 
For there muſt be an end of all ſocial commerce between man 
and man, unleſs private poſſeſſions be ſecured from unjuſt inda- 
fions : and, if an acquiſition of goods by either force or fraud 
were allowed to be a ſufficient title, all property would ſoon be 
confined to the: moſt ſtrong, or the moſt cunning ; and the weak 
and ſimple- minded part of mankind (which is by far the moſt 
numerous ane Gould: never be: ſecure of their ere u 


f 


» * * 


Di HE: neee 3 of goods being: thus moſt clearly an 
| injury, the-next conſideration is, what remedy the law of Eng- 
land has given for it. And this is, in the firſt place, the reſtitu- 
tion of the goods themſelves ſo wrongfully taken, with damages 
for the loſs ſuſtained by ſuch unjuſt invaſion ; which is effected 
by action of replevin :. an inſtitution, which the mirror* aſcribes 


to Glanvil, chief juſtice to: king Henry the ſecond. This ob- 
_ tains > in one inſtance of an unlawful taking, that of a wrong- 


| | e c. 2.4. 6. | 
Vor. III. „ ol T | | ful 
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. prey 05 mar) e. ese on dns, 


* the Ie as Gf n grey i wee hey — that 

for the wan part impoſſible either — 
hands ws = wrongful poker. And Gace it is a maxim 
« lea geminem cogit ad vana, ſeu impoſſibilia,” it therefore contents 
iet in —.— reſtoxing. not #hb thing itſelf, but à pecu- 


1 plans 40, the purty zel; by ring bun fatisfao- 


— ern taking in the cuſtody of the law, and hot mere] 
in that of che diſtreinor; and therefore they may not only be 

tified, reſtored to the firſt poſſaſſor, without any 
material change in thaie-odadition, And, being thus in the cuſ- 
tody of the law, the taking them back by force is looked: upon 


eee r a re/cous, for which the 


ere pt of PR 


or. (ts 6 tne fu fs — > gion actually * 
may alſo at his optien bring an actian ed en 
and ſhall therein, if the diſtreſs 
treble damages. The term, reſcous, is likewiſe: 
_ forcible delivery af a defendant, when arreſted; from the officer 
who is carrying — to priſon. In which circumſtances the plain- 
tiff has a ſimilar remedy by action on the caſe, or of rectus '. 
or, if the ſheriff makes a return of ſuch ręſcnus to the court out 


of which the e bes. the reſcuer will be nen W at- 
tachment. | | 


4 F. N. B. m. . 8 6 Mod. 211. 


* {bid, wo. | oy ro. Jae. 49. Salk, 56. (2 


Stat. 2 W. & M. Self. TTY 
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„But in the caſe of a dne, the goods are 


were taken for rent, recover 
applied to the 
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action, 1e Wunde, I faid, upon a diſtreſs taken 
ng wide as Nc a without ſaffieient cauſe : being a re-delivery of 
— thing taken in 


ging ſeeurity to try the right of the diſtreſs, and to reſtore it 
n _ im wor „ wee e "And — When the 


e ee Aflbes eue ef gone 
he eriff to > deliver the diftreſs to the owner, and 


ing; the deaſts or other goods were long detained from the owner, 
to his an ng and damag *. For which reaſon the ſtatute of 

arlbr directe, that (without fuing a writ out of the 
ery tho eng. immediately upo Mn complaint to him made, 
ſhall proce plevy the goods. And, for the greater cafe of 
ch re it is farther provided by ſtatute 1 P. & M. c. 12. that 
the ſheriff ſhall make at leaſt four deputics i in each county, for 
the ſole pu replevins. Upon application there - 


rpoſe of making 
fore, either to the ſheriff,” or one of his ſaid deputies, ſecurity 
is to be given, in purſuance of the ſtatute of Weſtm. 2. 13 Edw. I. 
c. 2. 1. That the party replevying will purſue his action againſt 
the diſtreinor, for which purpoſe he puts in te proſequendo, 
or pledges to profecute; and, 2, That if t be determi- 
againſt him, he will return the diſtreſs 3 again; for which 
purpoſe he is alſo bound to find plegios de retorno habendo. Be- 
ſides theſe pledges, which are merely diſcretionary in the ſheriff, 
the ſtatute 11 Geo. II. c. 19. requires that the officer, granting a 
replevin on a diſtreſs for rent, ſhall take a bond with two ſure- 
ties in ã ſum of double the value of the goods diſtreined; Which 
bond ſhall be aſſigned to the avowant or perſon making cogni- 


: 900 Pag. 13. 85 | | m 2 Inſt, 139. 
* Co. Litt. 145. ey | : * 52 Hen. III. 8 
1 F. N. B. 68, | 


1 2 zance, 


diſtreſs,” to the owner ; upon his 


ns "_ REV A within id ut, 


them, without any reference to the manner by which he thus 
Has regained poſſeſſion; being a kind of perſonal remitter 
therefore the diſtreinor claims any ſuch proper 


plevying muſt ſue out a writ de Proprietate pr 6 


vious to the diſtreſs ſubſiſted . And if it be found to be in the 
diſtreinor, the ſheriff can proceed no farther; but muſt return 
the claim of property to the court of king's bench or common 

pleas, to be there archer; ene if mar oth adviſable, « and 


the ſheriff's inqueſt determines it againſt the diſtreinor; then the 
ſheriff is to replevy the goods (making uſe of even force, if the 


known: and thereupon the party replevying ſhall have a writ of. 


zance, on requeſt made to the ſheriff; eve and, if Ants beſued 
in the name of. the aſſignee. And certainly, as the end of all 
diſtreſſes is only tocompel the nk diſtreine 


the goods ſo taken. For if, by this method of diſtreſs, the dif- 
treinor happens to come again into poſſeſſion of his own property 
in goods. which before he had loſt, the law allows him to keep 


the ſheriff is to try, by an inqueſt, in whom the property pre- 


1 - k £ ; J 7 
S * * — S Ls * = ? 
? * 
0 — 


. if Won property 8 . in, or if, ee trial), 


diſtreinor makes refiſtance*) in caſe the goods be found within 


bis county. But if the diſtreſs be carried out of the county, or 
concealed, then the ſheriff may return that the goods, or beaſts, 


are eloigned, elongata, carried to a diſtance, to places to him un- 


capias in withernam, or in vetito namio a term which ſignifies a. 


* See pag. 19. VCF 8 Litt. 145. Finch. L. 450. 
-» Finch-Lugi6 ...* a.Idf, 193. 


l d upon to ſatisfy the 
debt or duty owing from him, this end is as will hangs 44 
| ſuch ſufficient ſureties as by retaining | wh 
might frequently occaſion great inconvenience to vhas owner” 
and that the law never wantonly inflicts. The ſheriff, on recei- 
ving ſuch ſecurity, is immediately, by his officers, to cauſe the 
chattels taken in diſtreſs to be reſtored into the poſſeſſion of the 
party diſtreined upon ; unleſs the diſtreinor claims a property in 
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and to the ſheriff to take other 


aue, It! is therefore Aa 


againſt diſtreſs ; one being taken to anſwer the other, b 


"ys repriſal*, and as a puniſhment for the illegal behaviour 


of the: original diſtreinor. For which reaſon goods taken in 


mem n be Ken vied, 
enen e . ee 


" . 


* _ 9 diſtreſs i is ut 


wer in common 3 5 the 3 are eee ik: to 


the party ee who is then bound to bring his action of 


replevin; which may be We in the county court, be 


the diſtreſs of what value it may. But either party may re- 
move it to the ſuperior courts; the plaintiff at pleaſure, — de- 
fendant upon reaſonable cauſe?; and alſo if in the courſe of pro- 
_ ceeding any right of freehold comes in queſtion, the ſheriff can 


proceed no farther*; ſo that it is uſual to carry it up in the firſt 


inſtance to the courts of Weſtminſter-hall. Upon this W 


brought, the diſtreinor, who is now the defendant, makes auo 


that is, he avows taking the diftreſs in his own right, or the right 


of his wife“; and ſets forth the reaſon of it, as for rent arrere, 


damage done, or other cauſe : or elſe, if he juſtifies in another s 


right, as his bailiff or ſervant, he is ſaid to make cagnizance; 
that is, he achnowleges the taking, but inſiſts that ſuch taking 
was we: nh as he 3 W the command of one who had a ri ght 


*. Smith i bY 3 e. 10. „ aTaſt. 14. e to ine» with any ky in any 
r F. N. B. 69. 73 ſcience: in omni ſcibili, et de guolibet ente. 


In the old northern languages the word 8 Upon which Mr More ſent him this queſtion, - 
eine ie fed id; equivalent to reiſali. trum averia carurae, capta in vetito namio, _ 


(Stiernhook, de jure Sucon. J 1. C. 10. ©*fnt irreplegibilia; whether beaſts of the 


” Raym. 475. The ſubſtance of this rule plough, taken in withernam, are incapable | 


compoſed the terms of that famous queſtion, of being rg. (Hoddeſd. e. 5. * 
with which fir Thomas More(when a ſtudent inne 
on his travels) is ſaid to have puzzled a F. N. B. 69, 70. 


i 3 pragmatical profeſſor in the univerfity of * Finch. L. 317. 
Bruges in Flanders; who gave a univerſal 2 Saund, 195. 


u of the firſt which was 


of the nor, in lieu of the diſtreſs formerly taken, 
1 add or withheld from the owner So that here is now 


TI 8 Parvati. 
Gaben, and E. eee 


them, and 1 moreover. revover. eee But i the. defenc 
Wo | obtains j1 nt |thas the diſtreſs was legal, 
he ſhall. have a writ de refuge babende whereby the e or 
chattels (Which were diftreined and: then replevied) are returned 
again into his cuſtody ; to be ſold, or otherwiſe diſpoſed of, as 
if no replevin had been made. Or, in caſe of rent-arrere,. he may 
have a writ. ta enquire into the value of the diſreſaiby/a jury, | - 
and ſhall recover the amount of it in damages, if leſs than the 
arrear of rent; or, if more, then ſo much as ty 6 be equal to 
ſuch. arrear.; and, if the diſtreſs be inſufficient, he may take a 
farther; diſtreſs or diſtreſſes : but otherwiſe, if, pending a re- 
plevin for a former diſtreſs, a man diſtreins again for the ame 
rent or ſervice, then the party is not driven to his action of re- 
ay but ſhall have a writ of recaptian 5 and recover da Mages 


"Rap eee bet, danaeh 50 eee takings of 
a man's goods confiſt only in recovering a ſatisfaction in'damag es 
As if a man take the goods of another out of his actual. or vir- 
tual poſſeſſion, without having a lawful title ſo to do, it is an 
injury; which, though it 88 not amount to felony unleſs it be 
done animo furandi, is nevertheleſs a tranſgreſſion, for which 
action of treſpaſs vi et armis will lie; wherein the plaintiff ſhall 
not recover the thing itſelf, but only damaę 
Or, if committed without force, the party may, at his choice, 
have another remedy in damages by action of trover. and conver- 
fron, of which I ſhall preſently ay more.. 


2. DEPRIVATION of poſſeſſion may. alſo be by an . 


tainer of another's my though the original taking was n. 3 


F. N. b. 69 FIC F. N. B. 2. 
. 17 Car. II. 5. | 2 


t's men of n the law. + wan ig 


as for the loſs of it. 
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zther's cattle damage-feaſant, and he tenders 
ids; now, "though the original taking was 


7 — ay — detainment of them after terider of amends 
is wWron Un 


eful; and he hall have an action of rephvin & 
nnn chem: in which he ſhall recover SKIS only for 

the detention and not for the caption, becauſe the original taking 
Hul. Or, i L lend a man a horſe, and he afterwards 
to "reſtore confiſts in the detaining, and 
n rl king and the regular method for me to re- 

In chis action, of de- 
| | the thingy detained, in ſuch man- 


ner as ; that it arts ee Ibsen and recovered. There- 


forte it cannot be brought for money, corn, or the like: for that 


cannot be known from other money or corn; unleſs it be in a bag 
or a ſack, for then it may be diſtinguiſhably marked. In order 


therefore to ground an action of detinue, which is only for the 
detaining, cheſe pep are neceffary®: 
_ came lawfully by th 
finding them; 2. That the 


1. That the defendant 
by delivery to him, or 


plaintiff have a property; 3. That 
the goods themſelves be of fome value; and 4. That they be 
aſcertained in point of identity. But chere is one difadvantage 
which attends this action; vis. that the defendant is herein per- 
mitted to wage his law, that is, to exculpate himſelf by oath®, 
and thereby defeat the plaintiff of his remedy : which Frnege 
is grounded on the confidence originally repoſed in the bailee by 


the bailor, in the borrower by the an and the like; from | 


e goods, as either 


whence aroſe a ſtrong preſumptive evidence, that in the plaintiff's. 
own opinion the defendant was worthy of credit. But for this 


reaſon the action itſelf is of late much diſuſed, and has given 5 
place to the action of tro rr. 


TAIS action, of trover ans n was in it's original an 
action of treſpaſs upon the caſe, for recovery of damages againſt 
ſuch perſon as had found another's goods, and refuſed to deliver 


F. N. B. 69. 


8 Co. Litt. 286. 
f 1hid. 138. 


bid. 295. | 1 
| them 


any man may take the goods of 


which fading and-converting it is elle — Qiox 
1 1 * freedom o 
it fo, N ee as ation lane da oy 57 
a fiction of law actions of trouver Were at length Per hnitted 1 | 


brought againſt any ail who! had en off 
whatſoever the per oods 


him to do, if he refuſes toreſtore them to ve owner; for v 
reaſon ſuch refuſal alone is, prim * 
totally immaterial :; for the plaintiff needs only to ſug 


and that the defendant had e in his poſſeff 


recover but an action of Ae 05 leuin. 


ee 1 


Jer * wann ther 


his ow W a; from. : 6 
hate on from wager of bow and 


#5 i ww 46h 


them without; the oben of F. owner, or i refuſed rodeliver. | 
them when demanded. The injury hes i in the ; for 


finds them ; but no —— a property: 


We! unleſs. the owner be for ever unknown“: and therefore. 4 . 


muſt not convert them to his own. uſe, which the law preſumes 


converſion l. The fact of the — — is therefore n now. 


words of form) that he loſt ſuch goods, and that the defendant 
found them; and, if he proves that the goods are bis property, 

on, it is ſufficient. 
But a converſion muſt be fully proved: : and then in this action 
the plaintiff ſhall recover damages, equal to the value of the 
thing converted, but not the thing itſelf Ng nothing will 


As to the e that may be offered to t things 3 5 


while in the poſſeſſion of the owner, as hunting a man's deer, 


ſhooting his dogs, poiſoning his cattle, or in any wiſe taking from 
the value of any of his chattels, or making them in a worſe 


condition than before, theſe are injuries too obvious to need ex- 


plication. I have only therefore to mention the remedies given 55 
by the law to redreſs them, which are in two ſhapes: by action 


; of treſpaſe 2 vi et armis, where the act is in itſelf a in- 


i Salk. „ 1 10 Rep. 45. 
* Sce Book. I. c. 8. book 11, ch. 1. & 26. 


jurious 


| 7" * Wa o N G8. 1353 


jurious to ak s property, and um neceſſarily accompa- 
nied with ſome degree of force; and by ſpecial action on the caſe, 
where the act is in itſelf indifferent, and the injury only con/e- 
guential, and therefore ariſing without any breach of the peace. 
In both of which ſuits the plaintiff ſhall recover damages, i in pro- 


rtion to the i injury which he proves that his property has ſuſ- 
tained. And it is not material whether the damage be done by 
the defendant himſelf, or his ſervants by his direction; for the 
action will lie againſt the maſter as well as the ſervant ®. And, 

if a man keeps a dog or other brute animal, uſed to do miſchief, 
as by worrying ſheep, or the like, the owner 1 anſwer for 

| the 6 if he knows of ſuch evil habit“. 43 


n. Ne ae injuries affecting the WORE: of f things 1 per- 
: ſonal, in poſſeſſion. . We are next to conſider thoſe which regard 
things in action only; or ſuch rights as are founded on, and ariſe 
from contracts; the nature and ſeveral diviſions of which were 
explained in the preceding volume*. The violation, or non- per- 
formance, of theſe contracts might be extended into as great a 
variety of wrongs, as the rights which we then conſidered: but 
I ſhall now endeavour to reduce. them into a narrow compaſs, 
by here making only a twofold diviſion of contracts; viz. con- 
tracts expreſs, and contracts implied; and conſidering the i injuries 


that ariſe from the violation of each, and their reſ pective re- 
mie >. Pa pe] 


ExPREss contracts n three diſtin: ſpecies; debts, co- 
n and e | 


i; T HE legal coventation of debt i is, a ſum of money due by 
certain and expreſs agreement. As, by a bond for a determinate 
ſum; a bill or note; a ſpecial bargain ; or a rent reſerved on a 
leaſe ; where the quantity is fixed and unalterable, and does not 
depend upon any after calculation to ſettle it. The non-payment 


= Noy's Max. c. 44. | o See book II. ch. 30. 
* Cro. Car. 254. 487. | | I 


Vo T. III. e, = og of 


BE TVA 


of cheſe is an injuty, for Which the proper remedy i 
| of debre, to compel the performance of the contract and recover 
the ſpecifical fam due l. This is the ſhorteſt and ſureſt remedy ; p 
particularly where the debt ariſes wpon a ſpecialty, that is, upon 
0 t under feal. 80 alſo, If 1 eee agree to pay | 
2 man a certain price for a certain Pparce d 
he performance, an action of debt lies 8 5 me; for this is 
alſd a determinate contract: but if I agree for no ſettled price, 1 
alarm nbt liable to an action of debt, but a ſpecial action on the 
cafe, accordin g to the nature of my contract. And indeed acs 
tions of debt are now feldom brought but upon ſpecial contracts 
under ſeal: wherein the ſum due is clearly and precifely expreſſ- 
ed: for in caſe of ſuch an action upon a fimple contract, the 
Jintiff labours under two difficulties. Firſt, the defendant has 
here the ſame advantage as in an action of Aetinur, chat of waging 
his 1aw, or purging kmfelf of the debt by oath, if he thinks 
propet*. Secondly, in an action of debt the plaintiff muſt re- 
cover the whole debt he claims, or nothing at afl. For the debt 
is one fingle cauſt of action, fixed and determined; and which 
therefore, if the proof varies from the claim, cannot be looked 
as the ſame contract whereof the performance is ſued for. 
If therefore I bring an action of debt for 30 1, I am not at li- 
to prove a debt of 207, and recover a verdict thereon* ; any 
more than if I bring an action of derinue for a horſe, 1 can 
thereby recover an ox. For I fail in the proof of that contract, 
which my action or complaint has alleged to be ſpecific, expreſs, 
and determinate. But in an action on the caſe, on what is called 
an indebitatus aſſumpfit, which is not brought to compel a ſpecific 
performance of the contract, but to recover damages for it's non- 
performance, the implied aſſumpfit, and conſequently the damages 
for the breach of it, are in their nature indeterminate ; and will 
therefore adapt and proportion themſelves to the truth of the 
cafe which ſhall be proved, without being confined to the pre- 
_ cife demand ſtated in ne declaration. For if any debt be proved, 


» F. N. B. 119. | 1 4 Rep. 94. 
See appendix, No. . I 


How 


. W Zone 48 
ae lech than the ſum demanded, the law will raiſe a pro- 
miſe pro tanto, and the Asses will of courſe be Tae 
to the actual debt. 80 that I may declare that the defendant, 
being indebted to me in 30 4, undertook or promiſed to pay it, but 
failed; and lay my damages ariſing from ſuch failure at what ſum 
I pleaſe : and the jury will, according to the nature of my proof, 
eee e ee or any inferior ſum. 


Tux form of the writ of debt is: ſometimes i in the debet and 
detinet, and ſometimes in the detinet only: that is, the writ 
ſtates, either that the defendant owes and unjuſtly derains the debt 
or thing in queſtion, or only that he unjuſtly derains it. It is 
brought in the debet as well as detinet, when ſued by one of the 
original contracting parties who perſonally gave the credit, againſt 
the other who perſonally incurred the debt, as by the obligee 
againſt the obligor, the landlord againſt the tenant, &c. But, if 
it be brought by or againſt an executor for a debt due to or from 
the teſtator, this, not being his own debt, ſhall be ſued for in 
the detinet only*. So allo if the action be for goods, for corn, F 
an horſe, the writ ſhall be.in the detinet only; for nothing bu 
a ſum of money, for which I have perſonally 3 | 
perly conſidered. as my debt. And indeed a writ of debt in the 
detinet only, is neither more nor leſs than a mere writ of detinue: 
it might therefore perhaps be more eaſy (inſtead of diſtinguiſhing 
between the debet and detinet, and the detinet only, in an action 
of debt) to ſay at once that in the one caſe an action of debt may 
enn in ether an action of detinue.. HASTY 


2. A COVENANT allo, pes. in a 1 to do a direct 
act or to omit one, is another ſpecies of expreſs contracts, the 
violation or breach of which is a civil injury. As if a man co- 
venants to be at York by ſuch a day, or not to exerciſe a trade 
in a particular place, and is not at York at the time appointed, 
or carries on his trade in the place forbidden, theſe are direct 
breaches of his covenant; and may be N greatly to the 

F. N. B. 119. 


2-8 . diſadvan- 


breach of the defendant” s contract. 


Tb 5 Parrvant = Boot un 
diſadvantage and loſs of the covenantee.. The remedy for this is 
by a Writ of covenant ; which directs the ſheriff to command 
the defendant generally to keep his covenant with' the plaintiff 


(without ſpecifying the nature of the covenant)! or ſhewy good 0 
cauſe” to the contrary: and if he continues refractory, or the 


covenant is already ſo broken that it cannot now be ſpecifically 


performed, then the ſubſequent proceedings ſtt forth with pre- 
ciſion the covenant, the breach, and the loſs which has happened 
thereby; whereupon the jury will give damages, in proportion 
to the injury ſuſtained by the pA, wars oventionat 25 5 wen 
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Turk i is one ſpecies of naht! bf 4 different nature renn | 
the Teſt; and that is a covenant real, to convey or diſpoſe of 


lands, which ſeems to be partly of a perſonal and partly of a 


real nature“. For this the remedy is by a ſpecial writ of coye- 
nant, for a ſpecific performance of the contract, concerning cer- 
tain lands particularly deſcribed in the writ. It therefore directs 
the ſheriff to command the defendant, here called the deforciant, 


to keep the covenant made between the plaintiff and him con- 
cerning the identical lands in queſtion: and upon this proceſs it 
is that fines of land are uſually levied at common law*; the 
plaintiff, or perſon to whom the fine is levied, bringing a writ of 
covenant,” in which he ſuggeſts ſome agreement to have been 
made between him and the deforciant, touching thoſe particular 
lands, for the completion of which he brings this action. And, 


for the end of this ſuppoſed difference, the fine or finalis concordia 
is made, whereby the deforciant (now called the cognizor) ac- 


knowleges the tenements to be the right of the plaintiff, now 
called the cognizee. And moreover, as leaſes for years were for- 
merly cbnſidered only as contracts“ or covenants for the enjoy- 


ment of the rents and profits, and not as the conveyance of any 
real intereſt in the land, the antient remedy for the leſſee, if eject- 


| ed, was by writ of covenant againſt the leſſor, to recover the term 


8 F. N. B. 145. | | x See book II. ch. 21. 


v Hal. on F. N. B. 146. | Lid. ch. . 
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Ch 9. WON Gs. . 157 
(if in bein 5 and damages, i in caſe the ouſter was committed by the 


leſſor himſelf; or, if the term was expired, or the ouſter Was 
O_o by 4 e then to recoyer damages. ouly 


R * 0 2 
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A PROMISE: is in the nature We a pO 3h covenant; and 
ants nothing but the ſolemnity of writing and ſealing to make 
it abſolutely the ſame. If therefore it be to do any explicit art; - 
it is an expreſs contract, as much as any covenant; and the 
breach of it is an equal injury. The remedy indeed is not ex- 
actly the ſame: ſince, inſtead of an action of covenant, there 
only lies an action upon the caſe, for what is called the afſump/it 
or undertaking of the defendant; the failure of performing which 
is the wrong or injury done to the plaintiff, the damages where- 
of a jury are to; eſtimate and ſettle. As if a builder promiſes, 
undertakes, or affumes to Caius, that he will build and cover 
his houſe within a time limited, and fails to do it; Caius has an 
action on the caſe againſt the builder, for this breach of his ex- 
preſs promiſe, undertaking,. or afſump/it ; and ſhall recover a pe- 
cuniary ſatisfaction for the injury ſuſtained by ſuch delay. So 
alſo in the caſe. before-mentioned, of a debt by ſimple contract, 
if the debtor promiſes to pay it and does not, this breach of 
promiſe entitles the creditor to his action on the caſe, inſtead of 
being driven to an action of debt. Thus likewiſe a promiſſory 
note, or note of hand not under ſeal, to pay money at a day 
certain, is an expreſs afſumpfit ; and the payee at common law, 
or by cuſtom and act of parliament the indorſee*, may recover 
the value of the note in damages, if it remains unpaid. - Some 
_ agreements indeed, though never ſo expreſily made, are deemed 
of ſo important a nature, that they ought not to reſt in verbal 
promiſe only, which cannot be proved but by the memory 
( which ſometimes will induce the perjury) of witneſſes, To 
prevent which, the ſtatute of frauds and perjuries, 29 Car. II. 
c. 3. enacts, that in the five following caſes no verbal promiſe 
ſhall be ſufficient to ground an action upon, but at the leaſt ſome 
note or memorandum of it ſhall be made in writing, and ſigned 


2 Bro. Abr. f. covenant. 33. F. N. B. 145. * See book II. ch. 30, f 
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by the. party to be charged therewith : 1. Where an executor 
or adminiſtrator promiſes to anſwer damages out of his own ef- 
tate. 2. Where a man undertakes to anſwer for the debt, de- 
fault, or miſcarriage of another. 3. Where any agreement. is 
made, upon. conſideration of marriage. 4. Where any contract 
or ſale is made of lands, tenements, or hereditaments, or any 
intereſt therein. 5. And, laſtly, where there is any agreement ; 
| that is not to be performed within a year from the makin there- 
| of. In * theſe caſes a mere verbal ee, is 1 1 15 an e 

"Fas theſs a ner e che kane is {oy to | thoſe 
chat are only implied by law. Which are ſuch as reaſon and juſ- 
therefore the law' preſumes that every 


tice dictate, and whic 
man has contracted to perform; and, upon this preſumption, 


makes him anſwerable to foch * as ſuffer 10 his PE: 


Or this nature are, | firſt, kick as cs novelty GR by 
the fundamental conſtitution of government, to which every 
man is a contracting party. And thus it is that every perſon is 
bound and hath virtually agreed to pay ſuch particular ſams of 
money, as are charged on him by the ſentence, or aſſeſſed by the 
interpretation, of the law. For it is a part of the original con- 
tract, entered into by all mankind who partake the benefits of 
ſociety, to ſubmit in all points to the municipal conſtitutions - 
local ordinances of that ſtate, of which each individual is 
member. Whatever therefore the laws order any one to wy 
that becomes inftantly a debt, which he hath beforehand con- 
tracted to diſcharge. And this implied agreement it is, that gives 
the plaintiff a right to inſtitute a Trcond action, founded merely 
on the general contract, in order to recover ſuch damages, or 
ſum of money, as are aſſeſſed by the jury and adjudged by the 
court to be due from the defendant to the plaintiff in any for- 
mer action. So that if he hath once obtained a judgment againſt 
another for a certain ſum, and neglects to take out execution 
thereupon, he may afterwards * an action of debt upon this 


judg- 
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judgment, and ſhall not be put upon the proof of the original 
cCauſe of action; but upon ſhewing the judgment once obtained, 
ſtill in full force, and yet unſatisfied, the law immediately im- 
plies, that by the original contract of ſociety the defendant hath 
eontracted a debt, and is bound to pay it. This method ſeems to 
have been invented; when real actions were more in uſe than 
at preſent, and damages were permitted to | 
in order to have the benefit of a writ of capias to take the de- 
| fendant's body in execution for thoſe damages, which proceſs was 

allowable in an action of debt (in conſequence of the ſtatute 
25 Edw. III. c. 15.) but not in an action real. Wherefore, ſince 
the diſuſe of thoſe real actions, actions of debt upon judgment in 
perſonal ſuits have been pretty much diſcountenanced by the 


courts, as being generally vexatious and oppreſſive, by ei 
the defendatey with the n of two actions inſtead of one. 


on che fame: prtncigle 5 it is, (f an W 6 contract 
to ſubmit to the rules of the community, whereof we are mem- 
bers) that a forfeiture impoſed by the by-laws and private ordi- 
nances of a Corporation. upon any that belong to the body, or an 
amercement- ſet in a court - leet or court-baron upon any of the 
. ſuitors to the court (for otherwiſe it will not be binding*®) im- 
mediately create a debt in the eye of the law: and ſuch forfeit- 
ure or amercement, if unpaid, work an injury to the party or 
parties intitled to receive it ; for which the remedy 1 is by action 
of debt. 


Tur ſame . may with aur juſtice be applied to Y 
penal ſtatutes, that is, ſuch acts of parliament whereby a for- 
feiture is inflited for tranſgreſſing the proviſions therein enact- 
ed. The party offending is here bound by the fundamental con- 
tract of ſociety to obey the directions of the legiſlature, and 
pay the forfeiture incurred to ſuch perſons as the law requires.. 
The uſual application of this forfeiture is either to the party 


» 1 Roll. Abr. 600, 6. © 5 Rep. 64. Hob. 279, 
Law of niſi prius. 155. | 


grieved, 


x60. 5 A] Px R 1 v. ATTYS Boox III. 5 
grieved, or elſe to any of the king's ſubjects in general. Of 
the former fort is the forfeiture inflicted by the ſtatute of 
A Wincheſter | (explained: and enforced by ſeveral ſubſequent ſta- 
tutes* ) upon the hundred wherein a man is robbed, which is 
meant to oblige the hundredors to make | hue and cry after the 
felon; for, if they take him, they ſtand excuſed. But other- 
vwiſe the party robbed is intitled to proſecute them, by a ſpecial 
action on the caſe, for damages equivalent to his loſs. And of 
the ſame nature is the action given by ſtatute 9 Geo. J. c. 22. 
commonly called the black act, againſt the inhabitants of any 
hundred, in order to make ſatisfaction in damages to all perſons 
who have ſuffered by the offences enumerated and made felony 
by: that act. But, more uſually, theſe forfeitures created by ſta- 
tute are given at large, to any common informer; or, in other 
words, to any ſuch perſon or perſons as will ſue for the ſame: 
and hence ſuch actions are called popular actions, becauſe they 
are given to the people in general :. Sometimes one part is given 
to the king, to the poor, or to ſome public uſe, and the other 
part to the informer or proſecutor; and then the ſuit is called a 
qui tam action, becauſe: it is brought by a perſon gui tam pro 
« domino rege, &c, quam pro ſeipfa in ſiac parte ſequitur.” If the 
king therefore himſelf commences this ſuit, he ſhall. have the 
whole forfeitureb. But if any one hath begun a qui tam, or po- 
pular, action, no other perſon. can purſue it; and the verdict 
paſſed upon the defendant in the firſt ſuit is a bar to all others, 
and concluſive even to the king himſelf. This has frequently 
| occaſioned offenders to procure their own friends to begin a ſuit, 
in order to foreſtall and prevent other actions: which practice 
is in ſome meaſure prevented by a ſtatute made in the reign of a 
very ſharp ſighted prince in penal laws; 4 Hen. VII. c. 20. which 
enacts, that no recovery, otherwiſe than by verdict, obtained by 
colluſion in an action popular, ſhall be a bar to any other action 
proſecuted bona fide. A proves, that ſeems borrowed from 


CC 8 See book II. NE 29. 
# 27Eliz.c.13. 29 Carl. c. 7, $ Geo. II. h 2 Hawk. P. C. 268. 
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the 
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ah 8 of che Roman law, that if a perſon was acquitted of 
ah nepulation, merely by the prevarication of the aceuſer, a new 
proſecut n en be eee tr pods e 


e co AY of implied tema, e dect as 1 not 


ariſh from the expreſs determination of any court, or the poſitive 
direction of any ſtatute; but from natural reaſon, and the Juſt 
conſtruction of law. Which claſs extends to all preſumptive 


undertakings or aſumpfits; which, though never perhaps actually 


1 


made, yet conſtantly ariſe from this general implication and in- 
tendment of the courts of judicature, that every man md en- 


gage to Re what Uis e or auen e 4 


155 1 7 2 en a e to tranſact any buſineſs for me, or 
nerfoe any work, the law implies that T undertook, or aſſumed 


to pay him ſo much as his labour deſerved. And if I neglect to 


make him amends, he has a remedy for this injury by bringing 
his action on the caſe upon this implied afſumpfit ; wherein he is 
at liberty to ſuggeſt that I promiſed to pay him ſo much as he 
reaſonably deſerved, and then to aver that his trouble was really 
worth ſuch a particular ſum, which the defendant has omitted 
to pay. But this valuation of his trouble is ſubmitted to the de- 
termination of a jury; who will aſſeſs ſuch a ſum in damages as 
they think he really merited. This is 15. an 1 on 2 
uantun meruit. | 


144 Tu! ERE is alſo an 1 implied aſſumpfit on a a quantum walthat, 
which is very ſimilar to the former ; being only where one takes 
up goods or wares of a tradeſman, without expreſily agrecing 


for the price. There the law concludes, that both parties did 


intentionally agree, that the real value of the goods ſhould be 
paid; and an action on the caſe may be brought accordingly, if 
the vendee refuſes to pay that value. 
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3 K YARD; ſpecies of afumbs 
| had and received money belonging to another, without n 


conſideration given on the receiver's part: for the law es 
this to be money: had and received for the uſe of Daten 


— 2 eneficial ab 
where the defendant s rnit. money l er — 3 / oa 
he ought to refund. It lies for money paid by miſtake, or on a 


_—_ af repayment, and an 


eee, 5 Book m 
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7 7 e one has 


only and, implies that the perſon ſo roceiving need un 
_ accent fart te a vine ar wegn. And, if he 
r breach of loch implicd- pe 


be dem rope the owner damag 


conſideration which happens to fail; or through impoſition, ex- ex- 
tortion, or oppre * or Wh ine urige is ene ofithe 


en ao Ne tet hone eil | 


4. Wu AE A perſon. — deſc eee . we 
money for the uſe of another, at his requeſt, the law implies a 
— will lie on this e 


$6 LIKBWISE, fifthly, upon a Rated + account 88 


. e eee or other perſons, the law- implies: that he againſt 


whom the ballance appears has engaged to pay it to the other; 
though there be not any actual promiſe. And from this impli- 
cation it is frequent for actions c on the caſe to be brought, de- 


dlaring that the plaintiff and defendant had ſettled their accounts 


together, infimul computaſſent, (which gives name to this ſpecies 
of . aſump/it ) and that the defendant engaged to pay the plaintiff 
the ballance, but has fince neglected to do it. But if no account 
has been made up, then the legal remedy is by bringing a writ 
of account, de computo © ;- commanding the defendant to render a 


juſt account to the plaintiff, or ſhew the court good cauſe to the 


2 * 4 Burr. 1012. N " F. N. B. 116. 
( Carth. 446. 2 Keb. 99. 8 


CY $ 
Wold Wiens. on 
contrary. . 10 this action, if the plaintiff ſucceeds, there are two 
udgments : the firſt is, that the defendant: do account {quod 
computet } before auditors appointed by the court; and, when 
ſuch account is finiſhed, then the ſecond judgment: is, that he do 
pay the plainti ſo much as he is found in arrear. This action, 
e old common law *, lay only againſt the parties themſelves,” 
t their executors ; becauſe matters of account reſted ſolely 
kn we, e But this defect, after many fruitleſs at- 
rliament, was at laſt remedied: by ſtatute 4 Ann. 
c. 16. which gives an action of account apainſt the executors 
and adminiſtrators. But however it is found by experience, that 
the moſt ready and effectual way to ſettle theſe matters of ac- 
count is by bill in a court of equity, where a diſcovery may be 

had on the defendant's oath, without relying merely on the evi- 
dence which the plaintiff may be able to produce. Wherefore | 
actions of account, to compel a man to bring in and ſettle his 
accounts, are now very ſeldom uſed ; though, when an account 
is once ren nothing is more common than an action Non the 

ſumpſit to U 8 80 W 


bal? 


650 HE - laſt claſsof ee; implied by: reno and confletes 
tion of law, ariſes. upon this ſuppoſition, that every one who un- 
dertakes any office, employment, - truſt, or duty, contracts with 

thoſe-who employ or entruſt him, to perform it with integrity, 
diligence, and ſkill. And, if by his want of either of thoſe 
qualities any injury accrues to individuals, they have therefore 
their remedy in damages by a ſpecial action on the caſe. A few 
inſtances will fully illuſtrate this matter. If an officer of the 
public is guilty of neglect of duty, or a palpable breach of it, 
of non- feafance or of — as, if the ſheriff does not 
execute a writ ſent to bim, or if he wilfully makes a falſe re- 
turn thereof; in both theſe caſes the party aggrieved ſhall have 
an action on theicaſe, for damages to be aſſeſſed by ajury®.- IF 

a ſheriff or gaoler ſuffers a priſoner, who is taken upon maiko 
proceſs (that is, ducks the pendency of a ſuit) to aſeabe, he 1 is 


* Co. Litt. go. | Moor. 431. 11 Rep. 99. 
| W 2 | liable 


which if they fail, an action on the caſe lies to recover damages 
for ſuch breach of their general undertaking *. But if T employ 
a perſon to tranſact any of theſe concerns, whoſe common pro- | 
feſſion and buſineſs it is not, the law implies no ſuch general un- 


* 


8 | 0 | ; 
rn 


dated and aſcertained, to ſatisfy the creditor his whole demand: 


which doctrine is grounded * on the equity of the ſtatutes: of 
Weſtm. 2. 13 Edw. I. c. 1 I. and 1 Ric. II. e. 12. An advocate or at- 


torney that betray the cauſe of their client, or, being retained, ne- 
glect to appear at the trial, by which the cauſe miſcarries, are liable 
to an action on the caſe, for a reparation to their injured client *. 
There is alſo in law always an implied contract with a com 


: inn-keeper, to ſecure his gueſt's goods in his inn; with a com- 
mon carrier or bargemaſter, to be anſwerable for the goods he 


carries; with a common farrier, that he ſhoes'a horſe well, with- 
out laming him; with a common taylor, or other workman, 
that he e his buſineſs in a workmanlike manner: in 


dertaking; but in order to charge him with damages, a Jhectial 
agreement is required. Alſo if an inn-keeper, or other victual- 


ler, hangs out a fign and opens his houſe for travellers, it is an 


implied engagement to entertain all perſons who travel that way 3 
and upon this univerſal g ſumpſit an action on the caſe will lie 


againſt him for Gattinges, if he without good reaſon refuſes to 


admit a traveller *. If any one cheats me with falſe cards or dice, 
or by falſe weights and meaſures, or by ſelling me one commo- 


dity for another, an action on the caſe alſo lies againſt him for 


damages, upon the contract which the law always implies, that 


every tranſaction is fair and honeſt”. In contracts likewiſe for 
ſales, it is conſtantly underſtood that the ſeller undertakes that 


the commodity he ſells is his own ; and if it Proves otherwiſe, 


7 Cro. Eliz. 626. Comb. 8 211 Rep. 54. 1 Saund. 324. 
* Bro. Abr. t. parliament. 19. 2 Inſt. n t 1 Ventr. 333. | 
x nian L. 188. | u 10 Rep. 56. 
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liable to an ation on the caſe b. But if, after ant, a gaoler 
or a ſheriff permits a debtor to eſcape, who is charged in exe- 
eution for a certain ſum; the debt immediately becomes his oτn, 
and he is compellable by action of debt, being for a ſum liqui- 
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*. action an che claſs lies againſt him, to exact damages for this 
deceit. In contracts for proviſions it is always implied that they 

are-wholeſome ; and, if they be not, the ſame remedy may be 
had. Alſo if he, that felleth: any thing, doth upon the fale war- 
rant it to be good, the lay annexes a tacit contract to this War- 
ranty; that if it be not ſo, he ſhall make compenſation to the 
buyer : elſe it is an injury to good faith, for which an action 
on the caſe. will lie to recover damages. The warranty muſt be 
upon tie ſales for if it be made after, and not at the time of the 
fale, it is a void warranty*: for it is then made without any 
conſideration; neither does the buyer then' take the goods. upon 
the oredit of the vendor. Alſo the warranty can only reach to 
things in being at the time of the warranty made, and not to 
things in futuro: as, that a horſe ij ſound at the buying of him; 
not that he will be ſound: two years hence. But if the vendor 
knew the goods to be unſound, and hath uſed any art to diſguiſe 

them?, or if they are in any ſhape different from what he repfe- 
fents chem to be to the buyer, this artifice ſhall be equivalent to an 
_ expreſs warranty, and the vendor is anſwerable for their goodneſs. 
A general warranty will not extend to guard againſt defects that 
are plainly and obviouſly the object of one's ſenſes, as if a horſe 
be warranted perfect, and wants either a tail or an ear, unleſs 
the buyer in this caſe be blind. But if cloth is warranted to be 
of ſuch a length, when it is not, there an action on the caſe 
lies for damages ; for that cannot be diſcerned by ſight, but only 
by a collateral proof, the meaſuring it*. Alſo if a horſe is war- 
ranted ſound, and he wants the fight of an eye, though this 
ſeems to be the object of one's ſenſes, yet as the diſcernment of 
ſuch defects is frequently matter of ſkill, it hath been held that | 
an action on the caſe lieth, to recover damages for this impoſition*. | 


Bes1pzs the ſpecial action on the caſe, there is alſo a pecu- 
lar remedy, entitled an action of decezt *, to give damages in ſome 


F. N. B. 94. | WY * Finch. L. 189. 
* Finch. L. 189. 2 Salk. 611. 
Y 2 Roll. Rep. 5. | F. N. B. 95. 
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co B'n boy te inſide ſuch inj irie as affect that ſpec ies 
of property which the laws of England have Aubade 


read; ag being of a more ſubſtantial and permanent nature, than 


thoſe: genen rights of WINE a erf chattels are the ohen. 


Mean injuries Oy or injuries effecting 050 rights, are prin- 


cipally fix 3 1. Ouſter; 2. Treſpaſs; 3. Nuſance; 4. Waſte; 


9 Su ion; 6. Diſturbance. 


OusrER, or diſpoſſefion, is a wrong or injury that carries 
with it the amotion of poſſeſſion : for thereby the wrongdoer gets 
into the actual occupation of the land or hereditament, and ob- 
liges him that hath a right to ſeek his legal remedy; in order to 
gain poſſeſſion, and damages for the injury ſuſtained. And ſuch 
ouſter, or diſpoſſeſſion, may either be of the freehold, or of chat- 
tels real. Ouſter of the feehold' is effected by one of the fol- 
lowing methods: 1. Abatement; 2. Intrufion; 3. Difſſeiſin; 
4. Diſcontinuance; 5. Deforcement. All of which in their or- 


der, and afterwards their reſpective remedies, will be confidered 
in the preſent chapter. 


I. AND, 
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l en b, dy an e is a n dies f. ſeiſed- * 
| an inheritance, and before the heir or deviſee enters, a ſtranger 
who has no right makes entry, and gets poſſeſſion of the free- 
hold: this entry of him is called an abatement, and he himſelf 

is denominated an abator. It is to be obſerved that this -ex- 
preſſion, of abating, lich is derived from the French and fig- 


| nifies to quaſh, beat down, or. deſtroy, is uſed by our law in 
threti ſenſes. The firſt, which ſeems to be the primitive ſenſe, 
is that of abating or beating down a nuſance, of which we ſpoke 


in the beginning of this — >; and in a like ſenſe it is uſed in 
ſtatute Weſtm. 1. 3 Edw. I. c. 17. where mention is made of 
abating a caſtle or fortreſs; in which caſe it clearly ſignifies to 
pull it down, and level it with the ground. The ſecond fignifi- 
cation of abatement is that of abating a writ or action, of which 
we ſhall ſay more hereafter : here it is taken figuratively, and 
ſignifies the overthrow or defeating of ſuch writ,» by ſome fatal 
exception to it. The laſt ſpecies of abatement is that we have 
now before us; which is alſo a figurative expreſſion, to denote 
that the rightful poſſeſſion or freehold of the heir or davige is 
overthrown * the rude intervention of a ae 


2 1 ; i 9's pj ja 61 
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Tul 18 e * a freehold is ſomewhat — to an im- 
mediate occupancy in a ſtate of nature, which is effected by ta- 
king poſſeſſion of the land the ſame inſtant that the prior occu- 
pant by his death relinquiſnes it. But this however agreeable 
to natural juſtice, conſidering man merely as an individual, is 
diametrically oppoſite to the law of ſociety, and particularly the 
law of England: which, for the preſervation of public peace, 
hath prohibited as far as poſſible all acquiſitions by mere occu- 
pancy; and hath directed that lands, on the death of the preſent 
poſſeſſor, ſhould immediately veſt either in ſome perſon, expreſſly 
named and appointed by the deceaſed, as his deviſee; or, on de- 
fault of ſuch appointment, in ſuch of his next relations as the 
law hath ſelected and pointed out as his natural repreſentative 0! or 


= Finch, L. 195. > page 5. 


heir. 


: Wen. 0 
Ci 15 rede of a mere ſtranger, by way of in- 


der the Cy the anceſtor and heir or perfon next entitled, 
nel keeps the Heir or deviſee out of Se is ode of che 


8 „ to Nomad rights or real property. 


oe P Tus E 1 Perles of titty by RY or amotion 0 | 
potfion from thie freehold; is by mtrufon : which is the entry 

a ſtranger, after a particular eſtate of freehold is determined, 
© Him in remainder or teverfion. And it happens where 4 
tenant for tetm of life dietli ſeifed of certain lands and tene- 
ments, and a ſtranger entereth thereon, after fuch death of the 
tenant, and before any entry of him in remainder or reverſion ©. 
This entry and reren of the ſtranger differ from an abate- 
ment in this; that ah abatement is always to the prejudice of 
the heir, or immediate deviſee; an inttuſion is always to the 
prejudice of him in remainder or reverſion. For if A 
dies ſeiſed of lands in fee · ſimple, and, before the entry of B his 
heir, C enters thereon; this is an abatement ; but if A be tenant 
for life, with remainder to B in fee-ſimple, and, after the death 
of A, C enters, this i is an intruſion: Alfo if A be tenant for life 
on leaſe from B, or his anceſtors, or be tenant by the curteſy, or 
in dower, the reverſion being veſted in B; and after the death 
of A. C enters and keeps B out of poffeſfion, this is likewiſe an 
intruſion. 80 that an intruſion is always immediately conſequent | 
upon the determination of a particular eftate; an abatement 
is always confequent upon the deſcent or deviſe of an eftate in 
fee ſimple. Ant in either caſe the injury is equally great to him 
Whole poſſeſſion is defeated by this unlawful occupancy. 


9 % 


Tur third Wertes of injury by liter; or pride of tis 
freehol; is by ein. Diſſeiſin is a wrongful putting out of 
him that is ſeiſed of the freehold®. The two former ſpecies of 
injury were by a wrongful entry where the poſſeſfion was vacant ; 
but this is an attack upon him who is in actuel poſſeſſion, and 
turning him out of it. Thoſe were an ouſter from freehold i in 


© Co. Litt. 277. F. N. B. 203, 204. Co. Litt, 297. | 
Vor. III. X 1 . 


1770 ” 815 Pa 1 V 4 — 1 0K ITE. 
law; this is an ouſter from: a freehold i in deed. \Thismay book 


| fected either in corporeal inheritances, or: incorporeal. Dif 
of things corporeal, as of houſes, land, Cc, muſt be by entey 


8 1 actual diſpoſſeffon of the. freehold *; as if a man enters ei- 


ther by force or fraud into the houſe of another, and turns, or 
at Jeaft keeps, him and his ſervants out of poſſeſſion. Piſſeiſin 
of incorporeal hereditaments cannot be an actual d 


ee 8 but it ee on their | re 


where the tenant ſo encloſeth the ho 


or lying in wait; when the tenant beſetteth the way with force 


and arms, or by menaces of bodily hurt affrights the leſſor from 

coming: 3. By reſcous; 1 that i is, either by violently retaking a 
diſtreſs ug or by preventing the lord with force and arms 
from taking any at all: 4. By replevin; when the tenant re- 


plevies the diſtreſs at ſuch time when his rent is really due: 


5. By genial ;. which is when the rent being lawfully demanded 
1s not paid. All, or any of theſe circumſtances work adifſeifin . 


of rent: that is, they wrongfully put the owner out of the only 


poſſeſſion, of which the ſubject- matter is capable, namely, the 
receipt of it. And all theſe diſſeiſins, of hereditaments incorpo- 
real, are only ſo at the election and choice of the party injured; 
if, for the ſake of more eaſily trying the right, he is pleaſed to 
ſuppoſe himſelf diſſeiſed :?. Otherwiſe, as there can be no actual 
diſpoſſeſſion, he cannot be een een of fut ee 


my hereditament. 


AND ſo too, even in cond dene e a man may 
frequently app himſelf to be diſſeiſed, when he is nab o in 


Co. Litt. 181. 3 5 Lit. $. 598, 589. 44h 


+ Finch, L. 165, 166, Lit, g. 237% _ f * "865 


ifpoſleſſion's | 
for the ſubject itſelf is neither capahle of actual bodily poſſeſſion, 
di BORE natures, and 


of theo owner in the means of coming at, or enjoying, hed With | 

regard to freehold rent in particular, our antient law- books men- 

tion five methods of working a diſſeiſin thereof: 1. By encloſures 
ſe or land, that the lord 


cannot come to diſtrein thereon, or demand it: 2. By foreſtaller,. 
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0 ey far em ſake of :otidling a to . more eaſy and com- 


dious remedy of an aſſiſe 15 novel difſeifin, (which will be ex- 


þ plained, j in the ſequel of this chapter) ioſicad of being driyen to 


the more tedious proceſs of a writ of entry *. - The true injury 
of compulſive difleifin ſeems to be that of diſpoſſeſling the te- 


nant, and ſubſtituting oneſelf to be the tenant of the lord i in his 
ſtead 3. in order to which in the times of pure feodal tenure the 


_ conſent or, connivance of the lord, who upon every deſcent or 


alienation perſonally gave, and who therefore alone could change, | 
the ſeifin or inveſtiture, ſeems to have been antiently neceſſary. 

But when in proceſs of time the feodal form of alienations wore 
off, and the lord was no longer the inſtrument of giving actual 


ſeiſin, it is probable that the lord's acceptance of rent or ſervice, 
from him who had diſpoſſeſſed another, might conſtitute a com- 


plete diſſeiſin. Afterwards, no regard was had to the lord's con- 


currence, but the diſpoſſeſſor himſelf was conſidered as the ſole 
diſſeiſor: and this wrong was then allowed to be remedied by 
entry only, without any form of law, as againſt the diſſeiſor him- 


ſelf; but required a legal proceſs againſt his heir or alienee. And 
when the remedy by aſſiſe was introduced under Henry II, to re- 
dreſs ſuch diſſeiſins as had been committed within a few years 


next preceding, the facility of that remedy induced others, who 


were wrongfully kept out of the freehold, to feign or allow them- 
eines to be diſſeiſed, merely for the ſake of the remedy. 


T HESE three ſpecies of injury, 1 intrufon, and 


4 L eiſin, are ſuch wherein the entry of the tenant ab initio, as 


well as the continuance of his poſſeſſion afterwards, is unlawful. 


But the two remaining ſpecies are where the entry of the tenant 
was at firſt lawful, but the wrong conſiſts in the erung a 


parken afterwards. 


4. such is, fourthly, the an ury of diſcontinuance; which 
happens when he who hath an eſtate-tail, maketh a larger eſtate 
of the land than by law he is intitled to doi: in which caſe the 

* Hengh, parv. c. 7. 4 Burr. 110. i Finch, L. {/ 
X eſtate 
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than to make a leaſe for his own life: here the entry of the” 


feoffee is lawful during the life of the feoffor; but if he retai 
the poſſeſſion after the death of the feoffor, it is an iaheryß 


oughtito have ſurvived to the heir in tail, being gone; or at | 
ſuſpended; and for a while difcontintied, For, in this caſe, 4 
the death of the alienors, neither the heir in tail, 


in the right of his wife, worked a diſcontinuance of the wifes 


eftate : 55 the ſtatute 32 Hen. VIII. c. 28. provided, that no ac 2 
by the huſband alone ſhould work a diſcontinuance of, or pre- = : 
judice, the inheritance or frechold of the wife; but chat, after 
his death, ſhe or her heirs may enter on the lands in queſtion. 5 


Formerly alfo, if an alienation was made by a ſole corporation, 


as a biſhop or dean, without conſent of the chapter, this was 4 
diſcontinuance). But this is now quite antiquated by the diſabling 
ſtatutes of 1 Ekz. c. 19. and 13 Eliz. c. 10. which declare alt 


+ 


ſuch alienations abſolutely void 3 initio, and therefore at preſent | 
no diſcontinuance can be me gornitneg. 


Tur fifth and laſt ſpecies of 1 injuries 1705 ouſter dere 
of the freehold, where the entry of the preſent tenant or poſ- 


feffor was originally lawful, but his detainer is now unlawful, 


is that by deforcement.. This, in it's moſt extenfive ſenſe, is. 


nomen generaliſſimum ; a much larger and more comprehenfive 
expreſſion than any of the former : it then ſignifying the hold- 


ing of any lands or tenements to which another perſon hath a: 


right“. So that this includes as well an abatement, an intruſion, 
a diſſeiſin, or a diſcontinuance, as any other ſpecies of wrong 


iS *. N. B. 194. | | *. Co. Litt. 277. 


what 


which is termed a diſcontinuance; the antient legal eſtate, which” 


not they in 
remainder or reverfion expectant on the determination of the 
eſtate- tail, can enter on and poſſeſs the lands fo alienated. Alſo, 
by the common law, the alienation of an hufband who was ſeiſed 
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©. ver, audi benen hath right 8 85 freehold i is kept 
out of poſſeſſion. But, as contradiſtinguiſhed from the former, 
| ibis ly ſuch a detainer of the freehold, from him that hath 
the right of property, but never had any poſſeſſion under that 
right; as ills within none of the injuries which we have before 
plained, As in caſe-whers a lord bath a ſeignory, and lands 

clokgar- to him proper defeifum ſan „but the ſeiſin of the 
lands is withheld from him: here the i injury is not abatement, 
far the right veſts not in the lord as heir or deviſee; nor is it 1 
_ intruſion; for it veſts not in him in remainder or reverſion; nor f 
is 10 difſoiſon, for the lord was never ſeiſed; nor does it at all bear — 
the nature of any ſpecies of aſcontinuanco; but, being neither | 
of theſe four, it is therefore a deforcement'. If a man marries a 
woman, and during the coverture is ſeiſed of lands, and alienes, 
and dies; is diffeiſed, and dies; or dies in poſſeſſion 5 and the 
alienee, difleiſor, or heir, enters on the tenements and doth not 
aſſign the widow her dower; this is alſo a deforoement to the 
widow, by withholding lands to which ſhe hath a right“. In 
like manner, if a man leaſe lands to another for term of years, 
or for the life of a third perſon, and the term expires by ſurren- 
der, efflux of time, or death of the cu que vie; and the leſſee 
or any ſtranger, who was at the expiration of the term in poſ- 
ſeſſion, holds over, and refuſes to deliver the poſſeſffion to him in 
remainder or reverſion, this is like wiſe a deforcement®. 3 
ments may alſo ariſe upon the breach of a condition in law: 
if a woman gives lands to a man by deed, n 

| marry her, and he will not when thereunto required, but conti- 
nues to hold the lands: this is ſueh a fraud on the man's part, that 
the law will not allow it to deveſt the woman's right; though 
it does deveſt the poſſeſſion, and thereby becomes a deforcementꝰ. 
Deforcements may alſe be grounded on the diſability of the party 
deforced: as if an infant do make an alienatiom of his lands, 
and the alienee enters and keeps poſſeſſion; now, as the alie- 
nation is voidable, this poſſeſſion as againſt the infant (or, in caſe | 7 


9 


* 


r F. N. B. 143. nene 263. F. NB. 201. 205, 6,7. 
= Aid. 8. 147. N. N. B. 20 6 
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deforcements: "FN The Bhai mae e. one e of wales as: 


f Pres oe} ney where two: perſons haue the ſame title t Oo 
aid ont of them enters ànd keeps poſ 
where: the anceſtor dies ſeiſed of an eſtate in fee ſimple; which 


before the other, 


called che Aren. Thus, laſtly, keeping a man by any 


I 0 


2 R. * 4 * ' 1 


ory alienes his lands or tenements, and the 2 


is alſo a deforeement d. eee ſp 


deſcends to two ſiſters as coparceners, and one of them ente 
„and will not ſuffer her ſiſter to enter and 
r moiety; irt is alſo a deforee 


dent“. Deforcement may allo. 


man, ſeiſed of lands, covenants to convey them to another, and 
neglects or refuſes ſo to do, but continues poſſeſſion again 


this poſſeſſion,” being wrongful, is a deforcement?., And hence, 
1 a fine of lands, the perſon, againſt whom the at 


brought upon a ſuppoſed breach of covenant, i 


out of a freehold office is a deforcement : and, indeed, from all 
theſe inſtances it fully appears, that whatever injury, (with- 


holding the poſſeſſion of a freehold) is not included under one 


| of: ow wal former man is eee _ inf deforqument . 


Ft 
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Tur ſeveral: Shes 0 ow Py injury 5 ouſter being thus 


aer and defined, the next conſideration is the remedy- 
which is, univerſ ally, the reſtitution or delivery of poſſeſſion to the 


right owner; and, in ſome caſes, damages alſo for the unjuſt 


amotion- The methods, hereby theſe remedies, or either of 


them, may be- obtained, are Various. 


I. Taz firſt is that aeg ele and. 0 7 one, ec we 


dightly touched in the firſt chapter of the 8 book, of entry 


by the legal owner, when another perſon, who hath no right, hath. 
previouſly taken n of lands or tenements. In this caſe the 


e Finch. L. 264. F. N. B. 198. | F. N. B. had. 
1 Finch, ibid. F. N. B. 202, - See pag. 5. 
Finch. L. 293, 294. P. N. B. 197. | 
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81110 n againſt the other: as. | 


be grounded on the non · performance of a covenant real: a8 ifa 


. p. 
8; 


* 


_ entry”. y Such an entr | 
mediate poſſeſſion. that hath right of entry on the eſtate, and 
thereby, makes him complete owner, and capable of conveying 


your nadie may ", wp a FORM but * entry "Fs 


_ declaring that eden he takes poſſeſſion; which notorious act of 
_ ownerſhip. is equivalent to a feodal inveſtiture by the lord“: or 


he may enter on any part of it in the ſame county, declaring it 
to be in the name of the Whole: but if it lies in different 
counties he muſt make different entries; for the. notoriety of ſuch 

entry or claim to the pures or frecholders of Weſtmorland, is 


not any notoriety to the pares or frecholders of Suſſex. Alſo if 


there be #400 diſſeiſors, the party diſſeiſed muſt make his entry on 
both; or if one diſſeiſor has conveyed the lands with livery to o 
diſtinct feoffees, entry muſt be made on Both“; for as their ſeiſin 
is, diſtinct, ſo alſo muſt be the act which deveſts that ſeiſin. If 


7 


the claimant be. deterred from. entering, by. menaces or bodily fear, 


he may make claim, as near to the eſtate as he can, with the like 


forms and ſolemnities: Which claim is. in force for a year and a 


day only. And ede. this claim, if it be repeated once in 


the ſpace of every year and day, (which is called continual claim) 


has the ſame effect with, and in all reſpects amounts to, a legal 
gives a man ſcifin*, or puts him into im- 


it from himſelf by HT: e or a 


1 . by cory takes place in three = of the the 
ſpecies of ouſter, viz. abatement, intruſion, and difleifin *: for, 


as in theſe the original entry of the wrongdoer was unlawful,. 


they may therefore be remedied by the mere entry of him Who 
hath right. But, upon a. diſcontinuance. or deforcement, the 
owner of the eſtate cannot enter, but is driven to his action: 
for herein the original entry being lawful, and thereby an appa- 
rent right of poſſeſſion being gained, the law will not ſuffer- 
that right to be deinen * the mem act or entry of the: 
claimant. | | 8 


v See book II. ch. 14. pag. 209, "oe Y bid: 6. 419. 423. 


» La | 2 = Co, Litt. 15. 
( Aid. 237. 
Xitt. 5. 422: | | Ser ON 


SE 


2 J TY 
” 
mY 
% 


[Eo dy COLE I gle 


415 rolled, chat il 


PN 0 t 


able to defend his title; and leaves the claimant 


could not, by any mere entry of another, be diſpoſſeſſed of the 


Pick ; the poſſeſſion or bella, and che right or property 


bred 


ther hand, EE 8 „ ntruſton, or di 
entries are ; generally lawful, "this right of entry r 
s, taken away, by deſcent. Deſcents, hich take 
away entfies , are when any one, e 3 any means — 4 
n 1 e inheritance of à c¹ Poreal hereditament, 
by-the fame delcende to his heir: in th 
the right of the anceſtor might be, the 
ſon who claims title to the freehold'is take 
not recover poſſeſſion againſt the heir by t js ry. 1 
le = aff ch ch . "And "RT 


but is driven to his ation to gain 41 


will not ſuffer his poſſeſſion to be deveſted, till the chair — 
proved a better right. Secondly, becauſe the heir may no not ſud» 
denly know the true ſtate of his title: and therefore the aw; 
which is ever indulgent to heirs, takes away the entry of wen 
claimant as neglected to enter bs the anceſtor,” who was 

dy of a formal action againſt the heir* Thirdly, chis dar 4 
mirably adapted to the military ſpirit of the feodal tenures, ard 
tended to make the feudatory bold in war; ſince his children 


lands whereof he died ſeiſed. And, laftly, it it agreeable to che 
diQates of reer and the n prin muß 1 e 


— she | 


7 OR, in every dee title * to 1 


therein“: or, as it is expreſſed in Fleta, the j Juris er * . con 
functio. Now, if the poſſeſſion be ſevered, from the property, 


» 


if A has the jus proprifatir, and B by ſorte unlawfiil wp 
gained poſſeſſion of the lands, this is an injury to A; for which the "Ip. 


law gives a remedy, by N him i in polletiton, but does 


b Litt. 5. 385413. a Ft „„ © Mirror. e. 2. $. 27. — 1 
© Co. Litt. 237. Y ET BE L&- + 3. 6. 15. „ 5. * . . 
© See book II. ch. 13. | „„ 
. 1 different 


WON. 


different" means e to the Sentence of the caſe. 
Thus, as B, Who was himſelf the wrongdoer, and hath obtained 
ofleſſion by either fraud or force, hath only a"bare or naked 
pa ion, without any ſhadow of right; A es, who hath 
both the vigbt of property and the right of poſſeſſion, —— put 
an end to his title at once, by the ſummary method of entry. 
But, if B the wrongdoer dies ſeiſed of the lands, then B's heir 
advances one ſtep fther towards a good title: he hath not only 
a bare poſſeſſion, but alſo an apparent jus 2 Monis, or right of 
poſſeſſion. For the law preſumes, that the poſſeſſion, which is 


the 


tranſmitted from the anceſtor to the heir, is a « rightful poſſeſſion, 
til the contrary be ſhewn: and therefore the mere entry of A 
is not allowed to evict the heir of B; but A is driven to his 
action at law to remove the poſſeſſion of the heir, r * 
entry een ARE d nnn Rehn 3 „ eee e 

ein 1 33 3 B53 1 

80 rt in We eee 2 no man can recover er poſſeſ⸗ P. 
ow by mere entry on lands, which another hath by deſcent. 
, = this rule hath ſome exceptions®; wherein thoſe reaſons ceaſe, 


- % 4 2 
nt *: 


anceſtor, either of infancy, coverture, impriſonment, inſanity, 
or bein eing out of the realm: in all which caſes there is no neglect 


Shes in the claimant, and therefore no deſcent ſhall bar, or 


a away his entry*. And this title, of taking away entries by 
deſcent, is ſtill fifther narrowed by the ſtatute 32 Hen. VIII. c. 33. 
whichltena@ts,. that if any perſon diſſeiſes or turns another out of 
poſſeſſion, no deſcent to the heir of the diſſeiſor ſhall take away. 
the entry of him that has right to the land, unleſs the diſſeiſor 
had peaceable poſſeſſion five years next after the diſſeiſin. But 
the ſtatute extendeth nd 
mediate or immediate: becauſe ſuch a one by the genuine feodal 
conſtitutions always came into the tenure ſolemnly and wht: the 


8 See the LUAN 98 ned by k Co. Litt. 246. 
Littleton be z. M6. the principles of which * Ibid. 256. 
are well explained in lam of tenures. PE... 


vor. Il. VV 


vhich the general doctrine is grounded; eſpecially if the 
aimant were under any legal diſabilities, during the life of the 


to any feoffee or donee of the diſſeiſor, 


4? 


Dane VAT rel hy . - Boos 


rvetitare: On > deem handy? it is Were * the — of 

an limitations, 21 Jac I. c. 16. that no entry ſhall be made by any 
F man upon lands, unleſs within twenty years after his right ſhall 
accrue. '' And by ſtatute 4 & 5 Ann. c. 16. no entry ſhall be of 

force to ſatisfy the ſaid ſtatute of limitations, or to avoid a fine 

| levied of lands, unleſs an aQtion be thereupon commencer d within 

one year after, and re e We e e * ws pres 


"ye FB 


1 "Fx e OI EY 2: 
| ron an dai) dy the Abbes ne of tenant in amal, we have 
Gale that no remedy by mere entry is allowed; but that, when 
tenant in tail alienes the lands entailed; this takes away the en- 
try of the iſſue in tail, and drives him to his action at law to re- 
cover the poſſeſſion k. For, as in the former caſes the law will 
not ſuppoſe, without proof, that the anceſtor of him in poſſeſ- 
ſion acquired the eſtate by wrong; and therefore, after five 
years peueeable poſſeſſion, and a deſcent caſt, will not ſuffer the 
of the heir to be diſturbed by mere entry without ac- 
tion ; ſo here, the law will not ſuppoſe the diſcontinuor to have 
aliened the eſtate without power ſo to do, and therefore leaves 
the heir in tail to his action at law, and permits not his entry to 
be lawful. Beſides, the alienee, who came into poſſeſſion by a 
lawful conveyance, which was at leaſt good for the life of the 
alienor, hath not only a bare poſſeſſion, but alſo an apparent right 
of poſſeſſion; which is not allowed to be deveſted by the mere - 
entry of the claimant, but continues in force till a better right. 
be ſhewn, and recognized by a legal determination. And ſome- 
x thing alſo perhaps, in framing this rule of law, may be allowed: 
to the inclination of the courts of juſtice, to go as far as they 
could in making eſtates-tail alienable, by Erol ſuch alienar 
tions to be voidable: 1 60 and-not te e MLS 


2 147 


ahn moo of eee al; 7 5 Anfontiant hats ori. 
n a lawful poſſeſſion of the land, but now detains it wrong. 


fully, he ſtill continues to have the preſumptive * facie evi. 


| ; 540 * Co. Liit. ” (AT | 
| | e dence 


ch 10. 0 N G 8. 79 
dene of right; WA is, poſſeſſion lawfully gained. Which poſſeſ- 
ſion ſhall not be overturned by the mere entry NX another; but day 
by the demandant £ e he a dep Drs in a r n of law.” 
HED SHE ĩ—e9ũ12ũ7./:ñ IO EG | 
Tate remedy by entry men bs Prin; erding to Ritt 
5 Ric. II. ſt. 1. c. 8. in a peaceable and eaſy manner; and not 
with force or ſtrong hand. For, if one turns or keeps another 
out of poſſeſſion forcibly, this is an injury of both a civil and a 
criminal nature. The civil is remedied by immediate reſtitution ; 
which puts the antient poſſeſſor in fatu quo: the criminal injury, 
or public wrong, by breach of the king s peace, 1s puniſhed by 
fine to the king. For by the ſtatute 8 Hen. VI. c. 9. upon com- 
plaint made to any juſtice of the peace, of a forcible entry, with 
_— hand, on lands or tenements ; or a forcible detainer after 
a peaceable entry; he ſhall try the truth of the complaint by 
Jury; and, upon force found, all reſtore the poſſeſſion to the 
party ſo put out: and in ſuch caſe, or if any alienation be made 
to defraud the poſſeſſor of his right, (which is declared to be ab- 
ſolutely void) the offender ſhall forfeit, for the force found, treble 
damage to the party grieved, and make fine and ranſom to the 
king. But this does not extend to ſuch as endeavour to keep 
poſſeſſion manu forti, after three years peaceable enjoyment of 
either themſelves, their anceſtors, or thoſe under whom they 


claim; by a ſubſequent re of the len e red by 
e 31 Eliz. e . 


| II. s the: of b rvenelties, ids the: tenant or occupier of 
the land hath gained only a mere poſſeſſion, and no apparent ſha- 
dow of right. Next follow another claſs, which are in uſe 
where the title of the tenant or occupier is advanced one ſtep 
nearer to perfection; ſo that he hath in him not only a bare 
poſſeſſion; which may be deſtroyed by entry, but alſo an appa- 
rent right of poſſeſſion, which cannot be removed but by courſe 
of law: in the proceſs of which muſt be ſhewn, that though he 
hath at . preſent poſſeſſion and therefore hath the preſumptive 
| Y 2 kignt, 
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ly. poſefory 3 ſerving only to regain that 


| which are actions mer 
poſſeſſion, whereof the demandant (that is, he who ſues for the 


land) or his anceſtors, have been unjuſtly deprived by the tenant 


or poſſeſſor of the freehold, or thoſe under whom he claims.” They 


meddle not with the rigbt of Property. only reſtoring the de- 


mandant to that ſtate or ſituation, in which he was (or by law 


ought to have been) before the diſpoſſeſſion committed. But this 
without any prejudice to the right of ownerſhip: for, if the 


diſpoſſeſſor has any legal claim, he may afterwards exert it, not- 


. withſtanding a recovery had againſt him in theſe poſſeſſory actions. 
Only the law will not ſuffer him to be his own judge, and either 
take or maintain poſſeſſion of the lands, until he hath-recovered | 


them by legal means: rather preſuming the right to have ac- 


com mpanied the antient ent than Werten OO or no : 


ſuch eee in his fayour. * rein bie tes 
3 „ 8 {0 65 bot ny $40 


. Tu E firſt of p44 poſſelbry 3 is bay: auf of ee 
5 which i is that which diſproves the title of the tenant or pof 


by ſhewing the unlawful means by which he entered or conti- 


nues poſſeſſion v. The writ is directed to the ſheriff, requiring 
him to command the tenant of the land that he render (in 


Latin, praecipe quod reddat to the demandant the premiſes in 
«« queſtion, which he. claims to be his right and inheritance; 


« and into which, as he faith, the ſaid tenant hath not entry but 


« by a diſſeiſin, intruſion, or the like, made to the ſaid demand- 


10 ant, within the time limited by law : or that upon refuſal he 


do appear in court on ſuch a day, to ſhew wherefore he hath 
« not done it“. 1 fg his is the original proceſs, the praecipe, upon 


which all the reſt of the ſuit is grounded; and from hence it 


appears, that what is required of the tenant is in the alternative, 


1 Mirr. c. 4. §. 24. 
Finch. L. 261. 


* See Vol. Ul. append. Ne. V. 5. 1. 
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either to deliver einn of the lands, or to ſhew. cauſe. why he 
Will not; Which cauſe may be either a denial of the fact, of 
ane entred by ſuch means as are ſuggeſted, or a juſtification 
of his entry by reaſon of title in himſelf, or in thoſe under whom 
1 1 na n and hereupon the poſſeſſion of the land is 
him p:wba pre uces the cleareſt FH: to polleſs 1 

. a 1 3 v e oo frag quent, l wah the rv, 
| Jn e which writs of entry are 1 - Tf; they be brought 
againſt. the party himſelf who did the wrong, then they, only 
charge the tenant himſelf with the injury; © non: habuit ingre/- 
e ſum nifi per intruſionem quam ipſe eas.” But if the intruder, 
diſſeiſſor, or the like, has made any alienation of the land to a 
third perſon, or it has eee to his heir, that circumſtance 
muſt be alleged i in the writ, for the action muſt always be brought 
age inſt Abe tenant of the land; and the defect of his poſſeſſory 
ariſing from his own wrong or that of thoſe under 


title, whether 
whom he claims, muſt be ſet forth. One ſuch alienation or de- 
5 ſcent makes the firſt * degree, which is called the per, : becauſe 

then the form of a writ of entry is this; that the tenant had 
no right of entty, but 4 the original wrongdoer, who aliena- 
ted the land, or from 3 it deſcended, to him: © non h- 
« butt; ingreſſum, ni per Guilielmum, qui ſe in illud intrufit, et il- 
« Jud tenenti dimifit?.” A ſecond alienation or deſcent makes an- 
other degree called the per. alld cui; becauſe the, form of a writ 
of entry, in that caſe, is, that the tenant had no title to enter, 
but 4/ or under a prior alienee, to whom the intruder demiſed 


it; „ non habuit ingreſſum, niſi per Ricardum, cui Guitielmus illud 


« dim fit, gui. ſe in illud intrufit *.” Theſe degrees thus ſtate the 
original wrong, and the title of the tenant who claims under 
ſuch wrong. If more than two, degrees, that is, two alienations 
or e were Tat. there lay no writ of entry at the common 


1. Finch. * wg Booth indeed (of al But the enen i 18 e 
actions. 172.) makes che firſt degree to con- „ Booth. 181. | 
fiſt in the original wrong done, the fecond 4 Finch, L. 263. F. N. B. 203, 204. 
in the per, and the third in the per and cu, 


law. | 


as pied for the quietneſs nhe- 
| 8 0h tha! no one, even though he had the true right of . 
 Teffion, ſhould' enter upon him who had the apparent right by 
deſeent or . but he was driven'to his writ of enrry to gain 


poſſeſſion; ſo, aft t yo deſcents or two conveyances 
| were piſſed, the de emandant, even though he had the right both 
of poſſeſſion and property. was not allowed this poſefory action; 


bs was driven to his writ rigbt. 2 long and final-remedy, to 
puniſſi his neglect in not ſooner putting in his claim, while the 
degrees ſubſifted, and for the ending of ſuits, and quieting of 
all controverſies But by the ſtatute of Marlbridge; 52 Hen. III. 
c. 30. it was provided, that when the number of alienations or 
deſcents exceeded the uſual degrees, a new writ ſhould be al- 
lowed without any mention of degrees at all. And accordingly 
a new writ has been framed, called a writ of entry in the poſt, 
which only alleges the injury of the wrongdoer, without dedu- 
<ing all the intermediate title from him to the tenant: ſtating it 
in this manner; that the tenant had no legal entry unleſs after, 
or ſubſequent to, the ouſter or injury done by the original diſ- 
e non habuit ingreſſum ni poſt intruſionem quam Gui- 

r fielmus in illud fecit; and rightly concluding, chat if the ori- 
gimnal title was wrongful, all claims derived from thenee muſt 
participate of the ſame wrong. Upon the latter of theſe writs 
it is (the writ of entry ſur d diſſeiſin in the po) that the form of 
our common recoveries of landed eftates is uſually grounded; 
which, we may remember, were obſerved in the preceding volume 
to be fictitious actions, brought againſt the teriant of the frechold 
(uſually called the tenant to the Praecipe, or writ of —_ in 
WHINE 'by colluſion the demande recovers the land. 


Tais 1 Fan of writ er eli is Splice 6 to 
all the caſes of ouſter before-mentioned, except that of diſcon- 
tinuance by tenant in tail, and ſome peculiar ſpecies of deforce- 
ments. Such is that of deforcement of dower, by not aſſigning 
any dower to the widow within the time limited — law ; for 


2 Inſt, 153. | : Book II. .* 21. hi " 
Wnic 


Ck. x66)! | 
which the he ber remedy 


, wy 


ths. . 


another. ation, by. writ « 


ee... a 
7 a writ of | 

"reed. of part only of her dower, de cannot 
b habet 3 and therefore ſhe may have recourſe to 


f right. of douer: which is a more 
ing either to part or the whole; and is 


wer, unde nihil habet \. 


— . . claim) of the ſame nature as the grand writ 


of 


7 x 8.8: 


right, whereof we ſhall preſently ſpeak, is with regard to 
claims in fee-fimple*. On the other hand, if the heir. (being 


within age) or his guardian, aſſign her more than the ought to 
have, they may be remedied by a writ of admeaſurement of dower . 


But in general the writ of entry is the.univerſal remedy to recover 


poſſeſſion, when wrongfully withheld from the owner. It were 
therefore endleſs to recount all the ſeveral diviſions of writs of en- 


try, which the different circumſtances of the reſpective demand 
ants may e w. which are furniſhed by the laws of England”; 


being plainly and clearly chalked out in that maſt antient and 
highly venerable. collection: of legal forms, the regi/trum. amnium 


brovium, or regiſter of ſuch writs as are ſuable out of the king's 
urts, __ hit F . 8 nature. rue is a ann 


f N. B. 147. 
t Thid. 16. | 
F. N. B. 148. Finck. 5 314. stat. 
Weſtm. 2. 13 Edw. I. c. 7. 


moſt uſual were, 1. The writs of entry ſur 
difſeifin and of intruſion: (F. N. B. 191. 203.) 


ſpecies of ouſter, 2. The writs of dum fuit 
infra actatem, and dum fuit non compos mentis : 
(Bid. 192. 202.) which lie for a perſon of 
| full age, or one who hath recovered his un- 
derſtanding, after having (when under age 
or inſane) aliened his lands; or for the heirs 
of ſuch alienor. 3. The writs of cui in vita 
and cui ante divertium: (1bid. 193. 204.) for 
a woman, when a widow or divorced, whoſe 
huſband during the coverture (cui in uita 
ſua, vel cui ante divortium, ipſa contradicere 
nan potuit ) bath. aliened her eſtate. 4. The 


See Britton. c. 114. fol. aha. The 


which are brought to remedy either of thoſe 


3 f writ 5 communem — Bid. : 107 for __ 


reverſioner, after the alienation and deatk 


of the particular tenant for liſe. 5. The 
writs in caſu proviſo and in conſimili caſu : 


nem legem, but are given by ſtat. Gloc. 


6 Edw. I. c. 7. and Weſtm. 2. 13 Edw. I. 


c. 24. for the reverſioner after the aliena- 


tion, but during the life, of the tenant in 
dower or other tenant for life. 6. The 
Writ ad terminum qui practeriit (1bid. 201.) 


for the reverſioner, when the poſſeſſion is 


withheld by the leſſee or a ſtranger, after 
the determination of a leaſe for years. 
7. The writ cauſa matrimonii praelocuti: 
Lid. 205. .) for a woman who giveth land 
to a man in fee or for life, to the intent that 
he may marry her, and he doth not. And. 
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and ch eve lie -inj WA nethod 
of och, exactly adapted to his — deſcribed inithe'compals 
of a ſew lines, and yet without the omiſſiun of any material eircum- 
ſtance 80 that the wiſe and Steigende proviflon of ane 
Waddns 2. 13 Edv. I. c. 24. for framing new wr 
is almoſt rendered uſeleſs by the very great perfectio 10 
ant mel. And indeed 1 know not whether: 4 « greater 
credit to our laws, to have ek a proviſion contained in them, 
or en have oce or at leaſ N e to ule it. „ 
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e to habe been recoverable. by writ y 

was then uſually brought in the county court. | Andi it i e 
obſerved, that the proceedings in theſe actions were not then ſo 
tedious, when the courts were held, and proceſs iſſued everx 


three weeks, as after the conqueſt, when all cauſes were drawn 


into the king's courts, and proceſs iſſued from term to term; 
which was found exceeding dilatory, being at leaſt four times as 
ſlow as the other. And hence a new remedy was invented in 


many caſes, to do juſtice to the people and to determine the 


poſſeſſion, in the proper counties, and yet by the king's judges. 
This was the remedy by hes of which we are next to ſpeak. . 


2. Tux writ t of affiſe 18 faid to have been wenge hy Glanvil, . 


chief juſtice to Henry the ſecond”; and, if fo, it ſeems to owe it 8 


introduction to the parliament held at Northampton, in the twenty 


ſecond year of that prince's reign: when juſtices in eyre were 
appointed to go round the kingdom in order to take theſe aſſiſes; 
and the aſſiſes themſelves ( 3 thoſe of mort d anceſtor 


and novel diſſeifin / were e pointed out and deſcribed *. 3 


10 
w See pag. 111 bg inde Baba, 4. quia ** vi vus et mortuns ; et, 
* Gilb. Ten. 42. f 4 cut recugnitum fuerit, ita haeredibus ejus reſti- 
Y Mirror. c. 2. f. 25. 25S tuant. f. 10. Juſtitiarii domini regis faciant fieri 


Z F. 9. Si dominus frodi negat haeredibus recognitionem de diſſaiſinis factis ſuper aſſiſam, a 
defuncti ſaiſinam ejuſdem feodi, juſtitiarit do- tempore quo dominus rex venit in Angliam proxe 
mini regis faciant inde fieri recognitionem per ime oft pacem fattam inter ipſum et regem fi- 
xii legales homines, qualem ſaiſinam defuniius lium ſuum. (Spelm. Cod. 330.) 5 | 

3 a writ 


Wan 


__ 


5 1 8 * he — Commence — 
ſion; ſo an aſſiſe is à real actic 1, which 


proves the title ef the 
lemandant, merely by:ſhewing: his, or his anceſtor's, poſſeſſion -: 
and theſe 'two-remedies are in all other reſpects ſo totally alike, 
that a judgment or recovery in one is a bar againſt the other: 
ſa that when a man's peiieign-4 is once eſtabliſhed by either of 
theſe poſſeſſory actions, it can never be diſturbed by the fame 
antagoniſt in any other of them. The word, afffe, is derived — 
ſir Edward Coke from the Latin fideo, to ſit together; and 
it ſigniſies, originally, the jury who try the cauſe, and ſit toge- 
ther for that purpoſe. By a figure it is now made to ſignify the 
court or juriſdiction, which ſummons this jury together by a 
commiſſion of aſſiſe, Pan ee eee and hence the judi- 
cial aſſemblies held by the king's commiſſion in every county, as 
well to take theſe writs of afliſe, as to try cauſes at ni prius, 
are termed in common ſpeech the affiſes. By another ſomewhat 
ſimilar figure, the name of aſſiſe is alſo applied to this action, 
for — poſleflion of lands: for the reaſon, faith. Little- 
ton, why ſuch writs at the beginning were called aſſiſes, was, 
for that in theſe writs the ſheriff is ordered to ſummon a jury, 
or alliſe; which f is not expreſſed i an, other original writ*. | 


TAuIS remedy, by writ of afliſe, wth options: to two 
ſpecies of injury by ouſter, viz. abatement, and a recent or no- 
vel difſeifin. If the abatement happened upon the death of the 
demandant's father or mother, brother or ſiſter, uncle or aunt, 
nephew or neice, the remedy is by an aſſiſe of mort d anceſtor, 
or the death of one's anceſtor: and the general purport of this 
writ is to direct the ſheriff to ſummon a jury or aſſiſe, to view 
the land in queſtion, and to recognize whether ſuch anceſtor were 
ſeiſed thereof on the day of his death, and whether the de- 
mandant be the next heir. And, in a ſhort time after, the 


a Finch, I. 284. | © Co. Lit. 159. 
» Inſt. 153. oy F. N. B. 195. Fink. l. 290 
© F. 234. 
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| | * Boo III. 
judges uluclly come do by the king's'c ommit on to take the 
recognition of afliſe ; $i when, if theſe points are found in the af- 
firmative, the law: immediately transfers the poſſeſſion from the 
dant. It the abatement happened on the 

ather or grandmother, then an aſſiſe of mort 
d. anceftor-no longer lies; but a writ of ayle, or FA auo; if on the 
ere 'of- the great/granc father or great grandmother, chen a wri 


*sS gr aer, or if the abatement hap- 
men upon the deat * any — relation, dnl than thoſe 
before-mentioned, > writ is called a writ of coſinage; or de con- 
fanguizes*. And the dai points ſhall-be enquired of in all theſe 
actions anceſtrel, as in an aſſiſe of mort d aureſtor; they being of 
the very ſame natures: though they differ in this point of form, 
that theſe ancgſtrel writs (like all other writs of praecipe) expreis- 
1 aſſert the demandant's title, (vis. the ſeiſin of the an 


2 own right of inheritance) the afliſe'aflerts no- 


thing n but only prays an enquiry whether thoſe: points 
be 100 I here is alſo another anceſtrel writ, denominated a n 


per obut, to eſtabliſh an equal diviſion of the land in queſtion, 


where on the death of an anceſtor, who has ſeveral heirs, one 


enters and holds the others out of poſſeſſion. But a man is not 
allowed to have any of theſe poſſeſſory actions for an abatement 


conſequent on the death of any collateral relation, beyond the 
fourth degree; though in the lineal aſcent he may proceed ad 
inſinitum. For the law will not pay any regard to the poſſeſſion 
of a collateral relation, 10 wen ee as GY to oy 3 at a 

Ton Was dee, held to ade law, that er 1 were . 5 
fable in a man's laſt will by the cuſtom of the place, there an 


aſſiſe of mort l anceſtor did not lie. For, where lands were ſo 
ne eons e m_ ere could. never be determined by 


F Finch, 1 8 5 1855 N * Hale on F. N. B. 221. 
b Stat. Weſtm. 2. 1 3 Edw. I. e. 20. I Fitzh. Abr. tit. cafinage. 15. 
Þ 2 Inſt. 399, 5 = Bracton. J. 4. de affiſ. mortis ue. 
1. N. 3.97. 8 135.3. F. N. B. 196. 
a pro- 
| 


might. be reaſonable to conc 


32 Hen. * 


all tenures, a few only excepted, into free and common ſocage, 


it ſhould follow, that no afliſe of mort d ancgſtor can be brought 


of any lands in the kingdom; _ in caſe of abatements, nn. 


8 be be e had to the x  antient en ame 


n affiſe . 0 ee Giſſeifi is an ne u ebe FA 


nature. with the aſſiſe of mort d anceſtor eee in 


that herein the demandant's poſſeſſion, muſt be ſhewn. But it 


differs conſiderably in other points: particularly in that i it recites 


a complaint by the demandant of the diſſeiſin committed, in 
terms of direct averment; whereupon the ſheriff is commanded 


to reſeiſe the land and all the chattels thereon, and keep the ſame 
in his cuſtody till the arrival of the juſtices of aſſiſe; (Which 


ſince the introduction of giving damages, as well as the poſſeſ- 
ſion, is now omittedꝰ) and in che mean time to ſummon a jury 


to view the premiſes, and make recognition of the aſſiſe before 


the juſtices?. And. if, upon the trial, the demandant can prove, 
firſt, a title; next, his actual ſeiſin in conſequence thereof ; and, 


laſtly, his diſſeiſin by the preſent tenant; he ſhall have judg- 
ment to recover his de and neee ur the 1 wjury ſuſtained. 


. W of afliſes i in nl is WY by ſtatute Weſtm. 2. 


13 Edw. I. c. 24+ Feſtinum remedium, in as of that by a 


writ of entry; it not admitting of many dilatory pleas and pro- 
ceedings, to which other real actions are ſubject . Coſts and 


damages were annexed to theſe poſſeſſory actions by t the ſtatute 


of Gloceſter, 6 Edw. I. c. 1. before which the tenant in poſſeſ- 


| fion was allowed t to retain the intermediate profits of the land, 


5 NO +5 „ K. N. l. 179, 
® Booth. 211. „C à Booth. 262. 


2 2 a to 


the rm and: — S heinſhip o of the eee — ae it 
de, that when the ſtatute of wills, 
III. c. t. made eggs lands deviſable, an aſſiſe of mort 


4 ancgſtan no longer could be brought of lands held in ſocage“; 
and that now, ſince the ſtatute 12 Car. II. c. 24. which converts 
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in, this re<diffeiſor ſhall — and, by the ſtatute of 

Marlbridge, 52 Hen, III. c. 8. ſhall alſo s 

to which the ature” ou 
added double 4a anner, 
by the ſame ſtatute of re when any e or tenements are 
recovered by afliſe of mort d. anceſtor, or other jury, or any judg- 
ment of the court, if the party be after wards difſeiſed by the 
ame perſon againſt whom judgment was obtained, he ſhall have 
a writ of l eee 2 the poſt-diſſei- 


« furrit, dupliciter delinquit contra regem: quia fool oye et 
ee roberiam contra pacem ſuam; et eriam auſu temeruris irrita facit 


1 cen e a pod deber- ewe ee, ve 


ful poſſeſſion of his adverſary. For if he be negligent for a long 
and unreaſonable time, the law refuſes afterwards to lend him 
any affiſtance, to recover the poſſeſſion merely; both to puniſh | 


e of n, 20 Hen. III. c. — —— | 
We re —— e e | 


pay'a fine to the king 
tim. a. 13 dee. * e. Nee h 1 | 


2a10T 1 0 all | 


ing d /ednebbun 4 che: — >OL 
or, as Bracton more fully expreſſes it *, . ralis 


* ea, quae in curia domini regis ri 


e ata funt : et en ee 


Ar all theſe poſſeſſory actions: there is a time er imminition 
— beyond which no man ſhall avail himſelf of the poſſeſ- 
ſion of himſelf or his anceſtors, or take advantage of the wrong- 


his neglect, (nam leges vigilantibus, non dormientibus, ſubveniunt) 
and alſo becauſe it is preſumed that the ſuppoſed wrongdoer has. 
in ſuch a length of time procured a legal title, otherwiſe he 
would ſooner have been ſued. This time of limitation by the ſta- 
tute of Merton, 20 Hen, III. c. 8. and Weſtm. 1. 2 I. c. 39. 


* 2 Inf, 83, 84. HT 9 449. 


_ of king john N Ireland, had from: che coronation, &c, of 
king Henry the third. But this date of limitation continued ſo 
long. unaltered, that it became indeed no limitation at all, it be- 
ing hree hundred years from Henry the third's coronation | 
akin W when the preſent ſtatute of limitations was 
made. This, inſtead of limiting actions from the date of a par- 
ticular event, as e which in proceſs of years grew abſurd, 
took another and more direct courſe, which might endure for 
ever; by limiting a certain period, as fifty years for lands, and 
the like period“ for cuſtomary or preſcriptive rents, ſuits, and 
ſervices (for there is no time of limitation upon rents reſerved 
by deed”) and enacting that no perſon ſhould bring any poſſeſ- 
fory action, to recover poſſeſſion thereof merely upon the ſeiſin, 
or diſpoſſeſſion, of his 3 beyond ſuch certain period. 
And all writs, grounded upon the poſſeſſion of the demandant 
himſelf, are directed to be ſued out within thirty years after the 
diſſeifin oomplained of for if it be an older date, it can with 
no propriety be called a freſh, recent, or novel Alſelfin: which 
name fir Edward Coke informs us was originally given to this 
proceeding, becauſe the diſſeiſin muſt have been ſince the laſt 
eyre or circuit of the juſtices, which happened once in ſeven 
years, otherwiſe the action was gone. And we may obſerye?, 
that the limitation, preſcribed by Henry the ſecond at the brſt 
inſtitution. of the aſſiſe of novel diſſeilin, was from his own return 
into England after the peace made between him and the young 
Ay his fon ; 3 which was but the yous before. : 


ia lang: dend here naar e FA light on the 
doarine wed nuns . we e 414 in the ſecond chapter 


32 Hen. vill. « G COT. „ followed, 
* 80 Berthelet's original edition of the make it only forty Years for rents, He. 

| fatute, A. D. 1546: and Cay's, Pickering's, % 8 Rep. 68. 

and Ruff head's editions, examined with the * Inſt. 153. Booth. 210. 

record. Raſtell's, and other intermediate See pag. 184. 

editions, which fir Edward Coke (2 Inſt. 95.) 


of 


DEN — n 
FREE DEER 5a» 


* 


elf ate tenant of the land, and therefore hach n 
poſſeſſion, it little ſignifies by what means ſuch poſſeſſio 
defect in a writ of entry; and then he muſt have been driven to 


have been doubly hard, becauſe, during the time he was him 


action. The law therefore remits h 


ſion may be reſtored to him, that is unjuſtly deprived thereof. 


5 may have the poſſeſſion, and another the right of poſſeſſion, which 


go. | 
hs bas right © n ls poſſeſſion; : * 
wards thefrechold caſt upon him byſome 2 on 

and enters by virtue of that title. In this caſe the lam femits 
him to his antient and more certain right, and by an ecuitabls. 
fiction ſuppoſes him to have gained poſſeſſion in ues and | 
by virtue, thereof: and this, becauſe he dannot obtain 
judgment at law to be reſtored to his prior right, fnee he: is am- 


vhom to bring his action. This determination of the law — 
ſeem ſuperfluous to an haſty obſerver; who perhaps would ima - 

gine, that ſince the tenant hath now both the right and alſo the 
all 
be ſaid to be gained. But the wiſdom of our antient law deter- 
mined nothing in vain. As the tenant's poſſeſſion was gained by 
a defectiye title, it was liable to be overturned by ſhewing that 


11 


his writ of right, to recover his juſt inheritance: which would 


ſelf tenant, he could not eſtabliſn his prior title by any poſſefl 


im to his prior title, or 
him in the ſame condition as if he had recovered the land by als ? 
of entry. Without the remitter he would have had Jus, et ſet- 
nam, ſeparate ; a good right, but a bad poſſeſſion: now, by 
the remitter, he hath the mol tha of all 2 775 el fo — 


nue anne a 


1 By theſe "rn nan mw. the peri of: pole. 


But the right of poſſeſſion (though it carries with it a ſtrong pre- 
ſumption) is not always concluſive evidence of the right of pro- 
perty, which may ſtill ſubſiſt in another man. For, as one man 


is recovered by theſe wa ix actions; ſo one man may have 


* See pag. 19. 
1 the 
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the 11 1 coſe fon, and cannot therefore be evicted Fen any poſ- 
ſeſſory action, a ae end may have the right of property, which 
cannot be.otherwiſe aſſerted than by the great and final remedy 
of a writ of right, or ſuch are e writs as are in - na- 
ture Ah A eder Wy RT Link fp e 1 
1 = Turs 3 e in Ges hs; + hog diſeonts- 15 
nuance by the alienation of tenant in tail: Abebeby he, who 
had the right of poſſeſſion, hath transferred it to the alienee; 
and therefore his iſſue, or thoſe in remainder or reverſion, ſhall 
not be allowed to recover by virtue of that poſſeſſion, which the 
tenant hath ſo voluntarily transferred. '2. In caſe of judgment 
given againſt either party by his own default; or, 3. Upon trial of 
the merits, in any poſſeſſory action: for ſuch judgment, if obtained 
by him who hath not the true ownerſhip, is held to be a ſpecies 
of deforcement; which however binds the right of poſſeſſion, and 
ſuffers it not to be ever again diſputed, unleſs the right of pro- 
perty be alſo proved. 4. In caſe the demandant, who claims the 
r is barred from theſe poſſeſſory actions by length of time 
and the ſtatute of limitations before- mentioned: for an undiſ- 
turbed poſſeſſion, for fifty years, ought not to be deveſted by any 
thing, but a very clear proof of the abſolute right of propriety. 
In theſe four cafes the law applies the remedial inſtrument of 


either the writ of right itſelf, or n det writs, as Are faid to 
be of ths ſame nature. | 


f 


1. he D fiſt, W an alienation by tenant in tail, whereby 
the eſtate- tail is diſcontinued, and the remainder or reverſion is 
by failure of the particular eſtate diſplaced, and turned into a 
mere right, the remedy is by action of formedor, (ſecundum for- 
mam dont) which is in the nature of a writ of right“, and is the 
higheſt action that tenant in tail can have. For he cannot have 
an abſolute writ of right, which ĩs confined only to ſuch. as claim 
in fee-ſimple: and for that reaſon this writ of f formedon was granted 


2 Finch, EL; 20%. Co. Litt. 316. | 
* : y : F in 1 
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him bythe Ratute-de bn or Weftm. 2. 13 ITY . A. which 
is therefore emphatically called bir writ of right* This writ is 
_ | diſtinguiſhed into three ſpecies; a ſormedn in the dgſcender, in 
the remainder, and in the reverter. A writ of ;formedan in the 
deſcender lieth, where a gift in tail is made; and the tenant in 
tail alienes the lands entailed, or is diſſeiſed of them, and dies; 
in this caſe the heir in tail ſhall have this writ of fbr mam in 
5 the deſcender, to recover theſe lands, ſo given in tail, againſt him 
who is chen the actual tenant of the frechold . In Which action 
. the demandant is bound to ſtate the manner and form of the gift 
in tail, and to prove himſelf heir. ſecundum forman doni. A fore 
medon in the remainder lieth, where a man giveth lands to an- 
other for life or in tail, with remainder to a third perſon in tail 
or in fee; and he who hath the particular eſtate dieth, without 
ifſue inheritable, and a ſtranger intrudes upon him in remainder, 
- and keeps him out of poſſeſſion . In this caſe the remainder-man 
ſhall have his writ of formedon in the remainder, wherein the 
whole form of the gift is ſtated, and the happening of the event 
upon which the remainder depended. This writ is not given in 
_ expreſs words by the ſtatute de donzs ; but is founded upon the 
equity of the ſtatute, and upon this maxim in law, that if any 
one hath a right to the land, he ought alſo to have an action to 
recover it. A formedon in the reverter lieth, where there is a gift 
in tail, and afterwards by the death of the donee or his heirs with- 
out iſſue of his body the reverſion falls in upon the donor, his 
heirs, or aſſigns: in ſuch caſe the reverſioner ſhall have this writ 
to recover the lands, wherein he ſhall ſuggeſt the gift, his own 
title to the reverſion minutely derived from the — and the 
failure of iſſue upon which his reverſion takes place. This lay 
at common law, before the ſtatute de dons, if the donee aliened 
before he had performed the condition of the gift, by having 
iſſue, and afterwards died without any*. The time of limitation 
in a formedon by ſtatute, 21 Jac. I. c. 16. is twenty ps: within 


n f Bid. 219. 8 Rep. 88. 
4 hid. 211, 212. | 8 Finch, L. 268. 
* Ibid. 217. 
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be had; and it is of ſo forcible a nature, that it overcomes all 
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proceedings do moſtly (though not intirely) agree with the writ 
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of theſe have been already mentioned, as the writ of right of 


dower, of formedom, &c and the others will hereafter be taken 
notice of, under their proper divifions. Nor is the mere writ of 


eſcheat", which is in the nature of a writ of right*®. And if one 
of two or more coparceners deforces the other, by uſurping the 
ſole poſſeſſion, the party aggrieved ſhall have a writ of right de 
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3 En, is alſo a writ of right che. There is likewiſe a little 
writ of right chſe, Jecundum conſuetudinem i manerii, which lies for 
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nature, to try the right of their lands and tenements in the 
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zolt*, and from thence into the king's courts, by writ of pone © 

or Tecordars facias, at the ſuggeſtion of either Far that there i is 
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attention the ſeveral ſpecies of injury by diſpoſſeſſion or 
ouſter of the freehold, together with the regular and well-con- 
nected ſcheme of remedies by actions real, which are given to 


the ſubje& by the common law, either to recover the poſſeſſion 
only, or elſe to recover at once the poſſeſſion, and alſo to eſtabliſh - 
the right of property ; the method which I there marked out 
leads me next to conſider injuries by ouſter, or diſpoſſeſſion, of 
 chattels real; that is to ſay, by amoving the poſſeſſion of the te- 


nant either from an eſtate by ſtatute-merchant, N e 8 
or „ z or from an eſtate for years. 


I. OusTzR, or amotion of polfeflion , from eſtates held by 


either ſtatute or elegit, is only liable to happen by a ſpecies of 


diſſeiſin, or turning out of the legal proprietor, before his eſtate 
is determined by raifing the ſum for which it is given him in 
pledge. And for ſuch ouſter, though the eſtate be merely a 


chattel intereſt, the owner ſhall have the ſame remedy as for an 


injury to a freehold ; viz. by aſſiſe of novel diſſeifin*. But this 
depends upon the ſeveral ſtatutes, which create theſe reſpective 


F. N. B. 178. 17550 
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which account it is that fir Edward 


Coke obſerves*, that theſe tenants are ſaid to hold their eſtates 
= Liberum tenementum, until their debts be paid : becauſe by the 
ſtatutes they ſhall have an affiſe, as tenant of the frechold ſhall 


have; and in that er woey" have the „ pale a free- 


hold”. 6 


: i 8. f * * * 
r 4 > "IL. 1 PT 4 : 8 SEE # 
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. A s / Fob Sa or amotion of poſſellon, Nan an \ eſtate 
for years; 3 this happens only by a like kind of diſſeiſin, ejection, 
or turning out, of the tenant from the occupation of the land 
during the continuance of his term. For this injury the law has 
8 him with two remedies, according to the circumſtances 


and ſituation of the wrongdoer : the writ of ejectione firmae ; 
which lies againſt any one, the leſſor, reverſioner, remainder- 
man, or any ſtranger, who is himſelf the wrongdoer and has 
committed the inj ury complained of: and the writ of quare Je- 
cit infra terminum; which lies not againſt the wrongdoer or ejec- 
tor himſelf, but his feoffee or other perſon claiming under him. 
"Theſe are mixed actions, ſomewhat between real and perſonal ; 
for therein are two things recovered, as well reflitution of the 
term 110 ee as damages for the ouſter or wrong. 


1. Ty wRIT then of geckione . or action of treſpaſs in 
ejeltment, lieth, where lands or tenements are let for a term of 


years; and afterwards the leſſor, reverſioner, remainder-man, or 


any ſtranger, doth eject or ouſt the leſſee of his term *. In this 
caſe he ſhall have this writ of ejecłion, to call the defendant to 


anſwer for entering on the lands ſo demiſed to the plaintiff for a 


term that is not yet expired, and ejecting him. And by this 
 vrit the plaintiff ſhall recover back his term, or the remainder 


of it, with _— 


1 


Þ Stat. Weſtm. 2. 1 3 Edw. I. e. 18. Stat. See book II. ch. 10. 


I murcatoribus, 27 Edw. II. c. 9. e F. N. B. 220. 


nee f See appendix, No. II. F. t. 
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dag re: ef pared n Minen nes SAP riß Dr0f0fe 
. i 1 103 


w E wats Were 1 s that the writ of coin, for breach 


' the common method of. trying; the-tigle 10Jands/or.tene- 
ments: It may not therefore be improper tadelineate, axithprc 


of the contract contained in the leaſe, for, years, Mas untientij the 


only ſpeciſia remedy for recoyering againſt. the leſſon a 4 5 
or tne. 


der an title ſuperior to that of the leſſor, on by +7antes pf, the 


which zhe had: £jeRted his leſſee, together; with dam 
"ſions But if the Velen was ejected by a. ſtranger, e 


reverſion, (who might at any time hy a common recovery 
deſtroyed the term) though the leſſee might ſtill maintain an 


action of covenant againſt the leſſor, for non performance of, his 
contract or leaſe, yet he could not by any. means; recover the term 


vithout 


itſelf. If the ouſter was committed by a mere ſti 


any title to the land, the leflor. 1 might indeed by a real action re- A 


cover poſſeſſion of the freehold, but the leſſee had no other re- 


medy againſt the ejector but in damages, by a writ of efettique fr- 


mae, for the treſpaſs committed in ejecting him from bis farm? oe 


But afterwards, when the courts of equity began to oblige the 
ejector to make a ſpecific reſtitution of the land to the party im- 
mediately injured, * courts of law, alſo adopted the ſame method 
of doing complete juſtice; and, in the proſecution of a writ of 


ejectment, introduced a ſpecies, of remedy not warranted. by. the 
F 22 Wit nor offs by the Arglaratign (high; 80 0 for 


. recoverer hs ; terme: 3 5 curia e 
Ft per Belknap, Ia comen hey oft, Tou home #ft 
_ ouſte de ſon terme par eftranger, il avera tjec- 


5 See pag. 1 50. 
F. N. B. 145. 
i See book II. ch. 9. 


— 


— 


K P. 6. Ric. II. E jeckione firmae ne. ſi que tiene firmae verſus cefly que luy ouſte; et fl 


#1 ation de treſpaſs en fon nature, et le plain- ſoit ouſte par ſou lefſor, briefe de covenant ; z &t 


tiff ne recovera ſon terme que eft a penis, nient 
plus que en treſpaſs home recovera damages pur &0venant verſus ſen lſſer, et countera eſpecial 


treſpaſs nient fait, mes & feſer 3 mes il convient count, Sc, | (Fitz. abr. i. t. eject. firm. 2. 


4 ſuer par action de covenant al comen law a 


fs par leſſee ou grantee de reverſion, briefe de 


damages 


IS 
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alt merely, and are filent as to any reſtitution) wiz. a Judg- 
ment to recover the term, and a writ of poſſeſſion thereupon |. 
This method ſeems: to have been ſettled: as early as the * of 

Edward IV®: though it hath been ſaid ® to have firſt begun un- 
der. Henry VII, . becauſe it probably was then firſt ee to it's 
c W ae uy wh that of trying the title to the land. 


Tu. K better to e che een 0 this od 
is effected, we muſt recolle& that the remedy by ejectment is in 
it's original an action brought by one who hath a leaſe for years, 
to repair the i injury done him by diſpoſſeſſion. In order there- 
fore to convert it into a method of trying titles to the freehold, 

it is firſt neceſſary that the claimant do take poſſeſſion of the 
lands, to empower him to conſtitute a leſſee for years, that may 
be capable of receiving this injury of diſpoſſeſſion. For it would 
be an offence, called in our law maintenance, (of which i in the 
next book) to convey a title to another, when the grantor is not 
in poſſeſſion of the land: and indeed it was doubted at firſt, 
whether this occaſional poſſeſſion, taken merely for the purpoſe 
of conveying the title, excuſed the leſſor from the legal guilt of 
maintenance. When therefore a perſon, who hath right of 
entry into . determines to acquire that poſſeſſion, which is 
wrongfully withheld by the preſent tenant, he makes (as by law 
he may) a formal entry on the premiſes; and being ſo in poſſeſ— 
ſion of the ſoil, he there, upon the land, ſeals and delivers a 
leaſe for years to ſome third perſon or leflee : and, having thus 
given him entry, leaves him in poſſeſſion of the premiſes. This 
leſſee is to ſtay upon the land, till the prior tenant, or he who had 
the previous poſſeſſion, enters thereon afreſh and ouſts him; or 
till ſome other perſon (either by accident or by agreement before- 
Hand) comes uon the land, and turns him out or CEP bim. 


— * 


- 1 See Rez NY I 6. 4 ue fin. 85 in ue, (Bro Abr. t. guare itil infra 
m - Eau. IV. 6. Per Fairfax; fi home port terminum. 6.) 
gjectione firmae, li plaintiff recovera ſon RIM OF WE.a30.- | 
90 eft arere, fibien rome in quare ejetit infra 1 Ch. Rep. append. 39, 
terminum ; et, fi nul foit arcre, donques tout 0 a | 
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court will non ſuffer | 
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the leſſec is emitlach dc hitaRion-o an | 
againſt tha tenant, or this cafua! zjeory. whichever. it was that 

onſted him, to recover back his term and damages. But where 
| this action is brought: againſt ſuch a caſual chector a6 is, hefe 


For this injury 


mentioned, and not againſt the very tenant in poſſeſſion, tlia 
e tenant to loſe his poſſeſſion without any. 


opportunity to defend it. | Wherefore it is a ſtanding rule, that 


any thers be) and making him a defendent ir he pleaſes, And 
dae, ee maintain the 


make out four points before the court; viz. ticik, I. 


010 and oufter. Firſt, he muſt ſhew a good rie in his leſſor, | 
which. brings the matter of right entirely before the court; then, 


that the leſſor, being ſeiſed by virtue. & fuck. title,. 44 0 
him the ig, for the preſent. 


leaſe; and then, laſtly, that the defendant ouſted or ejected him. 


Whereupon he ſhall have judgment to recover his term and 


damages; and ſhall, in conſequence, have a writ of poſſeſſion, 
which the ſheriff is to execute, by delivering n iy a 


hes, and en podefiion at his OTIS 


5 s is the nne ed ak "RI an * of: ges- 
ment, in which the title of the leſſor comes collaterally and inci- 


dentally before the court, in order to ſhew the injury done to the 


leſſee by this ouſter. This method muſt be ſtill continued in due 
form and ſtrictneſs, ſave only as to the notice to the tenant, when - 
ever the poſſeſſion is vacant, or there is no actual occupant of the 
premiſes; and alſo in ſome other caſes. But, as much trouble 


and formality were found to attend the actual makin g of the legſe, 
entry, and ouſter, a new and more eaſy method of trying titles by 
writ of ejectment, where there is any actual tenant or occupier 
of the premiſes in diſpute, was invented ſomewhat more than a 


century ago, by the lord chief juſtice Rolle, who then fat in the 


court of upper bench ; ſo called during the exile of king Charles 
| : : | the 


OY ſhall proceed in.cjoQchcde. to recover lands-agairift a 
jector, without notice given to the tenant in poſſeſſion (if 


action, the plaintiff maſt; in baſe of ang 


or plaintiff, did enter or take "ofſefſion. in WR BB} of ſuck 


” 189,080 


Wo 6 6 35 
This new method entirely depends upon A ſtring of 
| Aichs' ho actual leafe is made, no actual entry by the 

— no * N ouſter by the defendant; but all are merely 
deal; for the ſole purpoſe of trying the title. To this end, in 
the proce 3 a leaſe for a term of years is ſtated to have been 
made, Sp Him who claims title, to the plaintiff 'who brings the 
action; as by John Rogers to Richard Smith; which plaintiff | 
ought to be ſome real perſon, and not merely an ideal fiftitious 
one who has no exiſtence, as is frequently though unwarrantably 
_ praGiſed®: it is alſo ſtated that Smith, the leſſee, entered; and 
that the defendant William Stiles, who is called the caſual ejettor, 
ouſted him; for which ouſter he brings this action. As ſoon as 
this action is brought, and the complaint fully ſtated in the de- 
claration *, Stiles, the caſual ejector, or defendant, ſends a writ- 
ten notice to the tenant in poſſeſſion of the lands, as George Saun- 
ders, informing him of the action brought by Richard Smith, and 
tranſmitting him a copy of the declaration; withal aſſuring him 
that he, Stiles the defendant, has no title at all to the premiſes, 

: and ſhall make no defence; and therefore adviſin g the tenant to 

appear in court and defend his own title: otherwiſe he, the ca- 
ſual ejector, will ſuffer judg ment to be had againſt him; and 
thereby the actual tenant Saunders will inevitably be turned out of 

5 . On receipt of this friendly caution, if the tenant 
in poſſeflion does not within a limited time apply to the court 
to be admitted a defendant in the ſtead of Stiles, he is ſuppoſed 
to have no right at all; and, upon judgment being had againſt 
Stiles the caſual ejector, Saunders the real tenant will be turned 
out of poſſeſſion by the ſheriff. N 


2 
8 


U UT, if the tenant in poſſeſſion applies to be made a 4 
dant, it is allowed him upon this condition ; that he enter into 
a rule of court* to confeſs, at the trial of the cauſe, three of the 
four requiſites for the maintenance of the plaintiff's action 3 V!2. 


7 see appendix, Ne. II. 11K b * Append, No. II. 9. 
* 6 Mod. 399, 3 
. „ M. . . 


SS the 


7 Kia, ec "76 05 9 bimſelf, now. made the PU bt in- 
lead of Stiles: which requiſites, as they are wholly fictitious, 
ſhould the defendant put the plaintiff to prove, he muſt of courſe 
be nonſuited for want of evidence; but by ſuch ſtipulated con- 
feſſion of legſe, entry, and ouſter, the trial will now ſtand upon 
the merits of the title only. This done, the declaration is altered 
by inſerting the name of George Saunders inſtead of William 
Stiles, and the cauſe goes down to trial under the name of Smith 
(the plaintiff) on the demiſe of Rogers, (the leſſor) againſt 
Saunders, the new defendant. And therein the leſſor of the 
plaintiff i is bound to make out a clear title, otherwiſe his ficti- 
tious leſſee. cannot obtain judgment to have, poſſeſſion of the 
land for the term ſuppoſed to be granted. But, if the leſſor 
makes out his title in a ſatisfactory manner, then judgment and 
a writ of poſſeſſion ſhall go for Richard Smith the nominal plain- 
tiff, who by this trial bak proyed the right of John Rogers his 
ſuppoſed leſſor. Vet, to prevent fraudulent recoveries of the 

poſſeſſion, by colluſion with the tenant of the land, all tenants 

are obliged by ſtatute 11 Geo. II. c. 19. on pain of forfeiting 
three years rent, to give notice to their landlords, when ſerved 

with any declaration in ejectment: and any landlord may by 
leave of the court be made a co-defendant to the action; which 
indeed he had a right to demand, long before the. proviſion of 
this ſtatute": in like manner as (previous to the ſtatute of 
Weſtm. 2. C. 3.) if in a real action the tenant of the freehold 
made default, 1 remainder- man or reverſioner had a right to 
come in and defend the poſſeſſion; leſt, if judgment were had 
againſt the tenant; the eſtate of thoſe behind ſhould be turned 
to a naked right“. But if the new defendant fails to appear at 
the trial, and to confeſs leaſe, entry, and ouſter, the plaintiff 
Smith muſt indeed be there nonſuited, for want of proving thoſe 
requiſites; but judgment will in the end be entered againſt the 
caſual ejector Stiles: for the condition on which Saunders was 
N admitted a defendant is broken, and therefore the plaintiff is put 
_ * red C ' Brafton, J. 5. c. 10. f. 141. 
. again 
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ame- fituation as if he never had appeared at all; 
the conſequence of which (we have ſeen) would have been, that 
judgment would have been entered for the plaintiff, and the ſhe- 


riff, by virtue of a writ for that purpoſe, would have turned out 
Saunders and delivered poſſeſſion to Smith. The ſame proceſs 


ore as would have been had, provided no conditional rule 


hail ever made, muſt now be purſued as ſoon as the condi- 


tion 1s le But execution ſhall be ſtayed, if any landlord 
after the default of his tenant applies to be made a defendant, and 
enters into the uſual ne to confeſs leaſe, n and ouſter *. 5 


'T HE + gs ae}; in; theſes ation, hun Ane 


their only intent, are now uſually (ſince the title has been con- 


ſidered as the principal queſtion) very ſmall and inadequate; 


amounting commonly to one ſhilling or ſome other trivial ſum. 
In order therefore to complete the remedy, when the poſſeſſion 
has been long detained from him that has right, an action of 
treſpaſs alſo lies, after a recovery in ejectment, to recover the 
meſne profits which the tenant in poſſeſſion has wrongfully re- 

ceived. Which action may be brought in the name of either 
the nominal plaintiff i in the ejectment, or his leſſor, againſt the 


tenant in poſſeſſion; whether he be made party to ag Nen. 


or ſuffers Jae! to 80 by default”. 1. 


sven is ; the mode way, of obliquely bringing in queſtion the 
title to lands and tenements, in order to try it in this collateral 


manner; a method which is now univerſally adopted in almoſt 
very . It is founded on the ſame principle as the antient 
5 of affiſe, being calculated to try the mere polſeſſory title to 


an eſtate; and hath ſucceeded to thoſe real actions, as being in 


finitely more convenient for attaining the end of juſtice : : wo 
the form of the proceeding being intirely fictitious, it is wholly 


in the power of the court to direct the application of that fiction, 


ſo as to prevent fraud and chicane, and eviſcerate the very truth 


of the title. The writ of ejectment and it' s nominal pom = 


* Stat, 11 Geo. II, c. 19. 7 4 Burr, 668. 


was 


> 2 "£5 
5 — $5.4 — I * 
— > —_— - «a 

— — 2 
2 8 1 2 yy 3 


-Þ 9 8 


was teſblved by all the jodges are #judfeially , 
as the fictitious form of an actien, really beoughe'by One WP 
| © of the plaigtif againlt the Knit in peel Tiryonted, 
der the controll and power of the court, fot the advandemen 
of juſtice in many reſpeAts pl and te fore the parties tc 26 1 to 
«trial on the metits, without being intanę oe: in nance: vr 
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8 title of all eſtates; for on chole — 0 
in fact be made, no entry ſhall be ſuppoſed by any fiction of this 
parties. Therefore an Jectment will not lie of an advowſon, a 
rent, a common, or other incor I hereditamentꝰ; except for 
tithes in the hands of lay appropriators, by the expreſs purview 
of ſtatute 32 Hen. VIII. e. 7. which doctrine hath ſince been ex- 
tended by analogy to tithes in the hands of the clergy ®:-nor will 
it lie in ſuch cafes, where the entry of him that hath right is 
' taken away <4 deſcent, diſcontinuance, war 2 85 be Ia : 
or otherwiſe. oy 


Tas action of Seen is der eres a very Y 
and expeditious remedy to landlords whoſe tenants are in arrere, 
by ſtatute 4 Geo. II. c. 28. which enacts, that every landlord, 
who hath by his leaſe a right of re-entry in caſe of non-payment 
of rent, when half a year's rent is due, and no ſufficient diſtreſs 
is to be had, may ſerve a declaration in ejectment on his tenant, 
or fix the ſame upon ſome notorious part of the premiſes, which 
ſhall be valid, without any formal re-entry or previous demand 
of rent. And a recovery in ſuch ejectment ſhall be final and 
concluſive, both in law and equity, unleſs the rent and all coſts 


be paid or tendered within fix calendar months afterwards. 


a. 
WIEN 


* 


2. Tu E writ of quare ejecit infra terminum lieth, by the an- 
tient law, where the wrongdoer or ejector is not himſelf in poſſeſ- 


z Mich. 32 Geo. II. 4 Burr. 668. d Cro, Car. 301. 2 Lord Raym. 789. 
* Brownl.129. Cro. Car. 492. Stra. 54. | 2 
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fon. of the Les but another who claims under him. As where 
a man leaſeth lands to another for years, and, after, the leflor or 
reverſioner enteteth, and maketh a feoffment in fee, or for life, of 
the ſame lands to a ſtranger : now the leſſee cannot bring a writ 


of ejettzone firmae or ejectment againſt the feoffee ; becauſe he 


. Frys not eject him, but the reverſioner : neither can he have any 


ſuch action to recover his term againſt the reverſioner, who did 


ouſt him ; becauſe he is not now in poſſeſſion. And upon that 
account this writ was deviſed, upon the equity of the ſtatute 
Weſtm. 2. c. 24. as in a caſe where no adequate remedy was al- 


ready provided. And the action is brought againſt the feoffee 


for deforeing, or keeping out, the original leſſee during the con- 
tinuance of his term: and herein, as in the ejectment, the 


plaintiff ſhall. recover ſo much of the term as remains, and alſo 


damages for that portion of it, whereof he has been unjuſtly 


deprived. But ſince the introduction of fictitious ouſters, whereby 
the title may be tried againſt any tenant in poſſeſſion (by what 


means ſoerer he * it) this action is fallen into diſuſe. 
c F. N. B. 198. 
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N the two preceding chapters we have" ered ſuch in- 
ries to real property, as conſiſted in an ouſter, or amotion 
of the poſſeſſion. Thoſe which remain to be diſcuſſed are ſuch 
as 2 de offered to a man's real property® without oy” amotion 
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Tu ſecond ſpecies therefore of real injuries, or wrongs that 
affect a man's lands, tenements, or hereditaments, is that of treſpaſs. 
Treſpaſs, in it's largeſt and moſt extenſive ſenſe, fignifies any 


tranſgreſſion or offence againſt the law of nature, of ſociety, or 


of the country in which we live ; whether it relates to a man's 
perſon, or his property. Therefore beating another is a treſpaſs ; 
for which (as we have formerly ſeen) an action of treſpaſs vi et 


armis in aſſault and battery will lie: taking or detaining a man's 
goods are reſpectively treſpaſſes; for which an action of treſpaſs 


vi et armis, or on the caſe in trover and converſion, is given by 
the law : fo alſo non- performance of promiſes or undertakings is 
a treſpaſs, upon which an action of treſpaſs on the caſe in aſſumpft 
is grounded: and, in general, any misfeaſance, or act of one 
man whereby another is injuriouſly treated or damnified, is a 
tranſgreſſion, or treſpaſs in it's largeſt ſenſe 3 for which we have 


already ſeen *, that, whenever the act itſelf is directly and imme- 


2 See pag. 123. 
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a ſpecial: action of a * wg 180 be e 


un gigen att} LS 
Bur in the limited oy ec te in which we are at 
preſent to conſider it, it ſignifies no more than an entry on an- 


ther man's ground without a lawful authority, and doing ſome 


damage however inconſiderable, to his real property. For the 

right of meum and tuum, or property, in lands being once eſta- 
bliched, it follows as a neceſſary. conſequence, that this right 
muſt be-excluſive ; that is, that the owner may retain to him- 


ſelf the ſole uſe and occupation' of his ſoil; every entry there 7 


fore thereon without the owner's. leave, lager if cont 4 


to his expreſs order, is a treſpaſs or tranſgreſſion. The — 


laws ſeem to have made a direct prohibition neceſſary, in order 
to conſtitute this injury: gui alienum fundum ingreditur, poteft 
47 „i is praeviderit, probiberi ne ingrediatur*.” ” | But the 
law of England, juſtly conſidering that much inconvenience 
may happen to the owner, before he has an opportunity to for- 
bid the entry, has carried the point much farther, and has 
treated every entry upon another's lands, (unleſs by the owner's 
leave, or in ſome very particular caſes) as an injury or wrong, 
for ſatisfaction of which an action of treſpaſs will lie; but de- 


termines the quantum of that ſatisfaction, by conſiderin g how 


adele. 


far the offence was wilful or e and * eee * 


value of the actual damage 


"Evian gd an on e $ * 0 law entitles 


a treſpaſs by breaking his clgſes the words of the writ of treſpaſs 


commanding the defendant to ſhew cauſe, quare clauſum querentis 

_ fregit. For every man's land is in the eye of the law incloſed 

and ſet apart from his neighbour's : and that either by a viſible 

and material fence, as one field is divided from another by a 

hedge ; or, by an ideal inviſible boundary, — only 1 in the 
Vs. 2. 1. 12. 


. III. Cc contem- 


3 ö ied with ſome force, an action of webs 
pals: vi et armis onal lie ; but, if the injury is only ee 


ſe carries nogeſarity along with it bnd eres 
f no other toſs can be aſſigned, . 
writ itſelf ſpecify one general w ack vix. the 


n dae bai 91) © 


* 


4% Woe 


5 | ; | * 
„n Tas ES: AS} 920 1 1 ng Fi 1 * n 
K | * N 


a Property either ablolute or 


4 


o 


on m 
the veſture and herbage of 


to be able to maintain an 
uifite that the p | 


5 


he hath the freeh 
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o it e diffeiſor, for 

time * RO was ſei 
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ſec of the land: 
eifin, until 


entry the law, by a kind of jus poſt nini, ſuppoſes the frechold 
to have all along continued in him 5. Neither, by the common 
law, in caſe of an intruſion or deforcement, could the 
out of poſſeſſion ſue the wrongdoer by a mode of redreſs, which 


was calculated merely for Injuries committed 
But | the. 


| " «x6 is a gwardian. or uruſtes for. any. infant, a h 
Jure uxorts, or a perſon having any eſtate or e deter 
a life or lives, ſhall, after the determination oft their re- 
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LIMA werable for not only his owit een but that 

of his cattle alſo: for if by his negligent keeping they Key 
upon the land of another (and much more if he permits, or 
rives them on) and they there tread down his neighbour's Her- 
nd {poiF his corn or his trees, this is a treſpaſs for which 
the owner muſt anſwer in damages. "And the law gives the 
injured a double rr caſe ; by permitting bim to diſ- 
trein the cattfe thus Zamage-/tafarit, or. doing damage, till- the 
owner” ſhall make him aalen ox elſe by leaving him · to the 
| dy in fors'ty „by a&ion. "And" the action 
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33 | a commoner to attend his cattle, commoning e on anoth ens 
=_ and a reverſioner, to ſee if any waſte be committed on the eſtate ;: 
” for the apparent neceſſity of the thing'. Alſo it hath been faid,. 
J chat by the common law. and cuſtom of England the poor are 

allowed to enter and glean: upon another's ground after the hars 
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where a man miſdemeans bimfelE, or makes an ill uſe of the au- 
hority with which the law entruſts him; 

treſpaſſer ab init? : as if one comes into a tavern and will not. 
go out in a reaſonable nes but tarries there u contra 
to the ineli owner: this wrongful | 
and have reboking ere even | to. his iſt: entry, and make the 
whole a treſpaſ 4. But a bare 1 W nce, 

the vi he calls for, will not paſler; 
this is only a breach of — 2 which he, taverner ſhall 
have an action of debt or AHumpfit againſt him. So if a landlord 


diſtreined for rent, and wilfully killed the diſtreſs, this by the 
common law made him a treſpaſſer ab initio: and fo indeed 


would any other irregularity have done, till the ſtatute 11 Geo. II. 


c. 19. which enacts, that no ſubſequent irregularity of the land- 


lord ſhall make his firſt entry a treſpaſs; but the party inj 
ſhall have a ſpecial 


ſtained, unleſe tender of amends hath been made. But ſtill, 
if a.reverſio ner, Who enters on pretence of r breaks 


comes to tend his cattle, cuts down a tree; in theſe and fimilar 


caſes the law judges. that he entered for this unlawful purpoſe, 


and therefore, as the act which demonſtrates ſuch his purpoſe is 


a treſpaſs, he ſhall be eſteemed a treſpaſſer ab initia . So alſo in 
the caſe of hunting the fox or the badger, a man cannot juſtify 
breaking the foil, and digging him out of his nd : for 1 


102 N 8 
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@. 24. v. 19, Ce. | Finch. L. 47. 
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18-of treſpaſs, 


as: woll as other perfonal actions, it is {inter aha} enacted * 
43 Elizc v. 6. and 22 and 23 Car. II. el 9. F. 136. chat 
where the jury, WRAY! an action of . give leſs damage: 


than damages 12 unteſs the judge ſhalt certify Ander his hand that 
the freehold or title of the land came chiefly in queſtion. But 
this: rule now admits of two exceptions: more, whieh have been 
made by ſubſequent ſtatutes. One is by ſtatute 8 & 9 W. HI. 
e. II. which enacts, that in all actions of treſpaſs, herein it 
ſhall appear that the treſpaſs was wilft and malicious, and it be 
fo. certified/by the judge, the plaintiff” ſhall: recover ful coſts. 
Every treſpaſs is «w:/fw, where the defendant has notice, and is 
eſpecially forewarned not to come on the land; as every treſf "7 
is malicious, though the damage may not amount to forty | 
lings, where the intent of the defendant plaaly appears: to bet to 
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ies of real i injuries to a man's lands and 
1 tenement by nuſance. Nuſance, nocumentum, or an- 
„ noyance, ſignifies any thing that worketh hurt, inconvenience, 
or damage. And nuſances are of two kinds; public or common 
nuſances, which affect the public, and are an annoyan 


ce to all 
the king's ſubjects; for which reaſon we muſt refer them to the 

claſs of public wrongs, or crimes and miſdemeſnors : and pri- 
vate nuſances ; which are the objects of our preſent conſidera- 

tion, and may be defined, any thing done to the hurt or annoy- 
1 aance of the lands, tenements, or hereditaments of another“. 
. We will therefore, firſt, mark out the ſeveral kinds of nuſances, 
= 1 and then their reſpective remedies. | 


; 1 . In diſcuſſing the Gra kinds of nuſances, we will conk- 
ſider, firſt, ſuch nuſances as may affect a man's corporeal heredi- 
taments, and then thoſe that may damage ſuch as arc incorporeal. 


1. FIRS 1, as to corporeal inheritances. If a man builds a 
houſe ſo cloſe to mine that his roof overhangs my roof, and 
throws the water off his roof upon mine, this is a nuſance, for 
which an action will lieb. Likewiſe to ere& a houſe or other 
building ſo near to mine, that it ſtops up my antient 3 and 


Finch. L. 188. 5 7 F. N. B. 184. 


windows, | 


wn pense wm 
reer. 3, ufffpeigf 2; fig ir nature*- mids Bi latter 
aſc, it,is pecefſar flary.that the windows, be enriepr,, that is, have 300 1 
iſted there time, qut of mind; oft ger wiſe there f is go in done. 
For he hath as much right to build a new — upon his ground, 
S5 Eheye cvppn mine : fine, exery man may do, what he pleaſes 
PEG at Perrier pl his My oil; 1 5 it was my | 
folly to build | fo, near, anpther's ground. uk of ſon keeps 
his bogs, fer, other noiſome. animals, fo nearth rhe { another, | 
| that zhe ſtench of them incommodes him and. mgkes the 10 An- 
wholſome, this is an injurious ' gplance, |; as it tends, to. depriye 
hig of, the.,vſe and, benefit of his houſe. Alike injury, is, is 
ne sl ycighbour, ſets. up and exerciles any offenſive 9 as a 
tanner's, a tallowchandler' s, or the like: for though theſe. are 
lawful and neceſſary trades, yet they ſhould be exerciſed in re- 
mote ; Has 3; for, the rule is, © fic utere tuo, ut kenn, non lae- 
d,: thi this therefore is an actionable nuſance . 80 that the 
nufances which affect a man“ 8 dwelling may be reduced. to theſe 
three * 1. Oxerhagging it; Which is alſo, a ſpecies of treſpaſs, 
for cujus 4 Hlun c1us oft uſque, ad cnellun; E. Stopping, „ 
lights 3 1 20d, 3. Corrupting; the air with noiſome ſmells : * if 
light, and. air, are, two, indiſpenſable rale to.exery dwelling. 
But, depriving, one of a mere e ff Fleaſure, as, of a ge 
proſpect, by, building a, wall, or th e like ; ba this, as it abridges 
ngthing really convenient or eee ary to the r 
and is therefore Not 38 We Sie e 1+ Þ 
| As4to, pulagges.to.one's. [ans if. aug an «ning houſe 
for, lead. $0, near the. land of another, .that.the, yapor and {mpke 
kills, his m and grafs, and damages his cattle therein, this, is 
held to be a nuſance. And by conſequence. 1 it. follows, tht 1 . 
one. does any, other act, in itſelf; lawful, which yet being done, 
that place neceſſarily tends to the damage of another's . 
it is a nuſance ; ; for it .is.incumbent on him, to Ad ſome: other 


© 9 Rep. 58. NE f Crq.,Car.:510. 
© Cro. Eliz. 118. * 459. 8 9 Rep. 58. 
* 9 Rep. 58. "TY Roll, Abr,, 89. 


Vor. III. ä 8 place 


TOE 


III 


M. 7H. e to DE TEC a 
t ſtop or divert water that uſes to run to'another's incadow or 
mill x; ; to corrupt or poiſon a water -Courſe, by erecting a dye- 
houſe or a lime-pit for the uſe of trade, in the upper Part of the 

ftream'; or in ſhort to do any act therein, that in it's conſe- 
quences mult neceſſarily tend to Ke) prejudice of one's neighbour. 


So cloſely does the law of England enforce that excellent rule of 5 
ould | 


goſpel-morality, of « 85 to e as we would ey ſh 
1 do unto ourſelves.” Re FE 1 1 5 1 Fes 
2. hs” to beugte e de ike 8 carries ies itſelf with 
che ſame equity. If I have 4 way, annexed to my eſtate, acroſs 
- another's land, and he obſtructs me in the uſe of it, either by 


dotally ſtopping it, or puttin g logs acroſs it, or ploughing over it, 


it is a nuſance: for in the firſt caſe I cannot enjoy my right at 
all and in the latter I cannot enjoy it ſo commodiouſly as I ought®. 

Alſo, if I am entitled to hold a fair or market, and another per- 

ſon ſets up a fair or market ſo near mine tat it does me a 'pre- 
judice, it is a nuſance to the freehold which T have in my mar 
ket or fair. But in order to make this out to be a nuſance; it is 
neceſſary, 1. That my market or fair be the elder, otherwiſe 


the nuſance lies at my own door. 2. That the market be erected 


within the third part of twenty miles from mine. For ſir Mat- 
thew Hale conſtrues the dieta, or reaſonable day's Journey, men- 
| tioned by Bracton i, to be twenty miles: as indeed it is uſually 
- underſtood not i in our own law a, but alſo in the civil”, from 


| which we Ela we DUrrOWed it. 80 that if the new market be 


34 oaF Hale on F. N. B. ii $f on F. N. B. 184. 


F. N. B. 184. | "£1. ©, 19. 
' 9 Rep. 59. 2 Roll. Abr. 141. 4 2 Inſt, 567. 
F. N. B. 183. 2 Roll. Abr. 140. V. i. 


F. N. B. 184. 2 Roll. Abr. 140. | 
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not within * miles of FR old one it is no nuſance: for il it is 
held reaſonable. that every man ſhould have 4 market within one 
thicd of a day' s journey from bis own home; that, the day be- 
ing divided into three parts, he may ſpend one part in going. 
another in returning, and the third in tranſacting his neceſſary 
buſineſs there. If ſuch market or fair be on the ſame day with 
mine, it is prima Facie a nuſance to mine, and there needs no 
proof of it, but the law will intend it to be ſo: but if it be on 
any other day, it may be a nuſance; though whether it if fo or 
not, cannot be intended or preſumed, be I muſt make proof of 
it to the jury. "If a ferry is erected on a river, ſo near another 
| antient ferry as to draw away it's cuſtom, it is a nuſance to the 
owner of the old one. For where there is a ferry by preſcrip- 
tion, the owner is bound to keep it always in repair and readi- 
neſs, for the eaſe of all the king's ſubjects; otherwiſe he may 
be grievouſly amerced *. it would be therefore extremely hard, 
if a new ferry were ſuffered to ſhare his profits, which does not 
alſo ſhare his burthen. But, where the reaſon ceaſes, the law 1 

alſo ceaſes with it: therefore it is no nuſance to erect a mill fo oo _— 
near mine, as to draw away the cuſtom, unleſs the miller alſo | 
intercepts the water. Neither is it a nuſance to ſet up any trade, [ 
or a ſchool, in neighbourhood or rivalſhip with another: for by Co 
ſuch emulation the public are like to be gainers ; and, if the new _ 
= mill or ſchool occaſion a mg t to the old one, it is damnum | 

| alfque, ute, AN 


1 Lair us next ee to _ eat Rad, the "AS has 
given for t this | injury, of nuſance. And here I muſt premiſe that 
the law gives no private remedy for any thing but a private 
wrong. Therefore no ator lies for a public or common nu- 
ſance, but an indictment only: becauſe the damage being com- 
mon to all the king's ſubjects, no one can aflign his particular 
proportion of it; or, if he could, it would be extremely hard, 
if every fubject in the kingdom were allowed to harraſs the of- 
fender with ſeparate actions. For this reaſon, no perſon, natural 

* 2 Roll. Abr. SE 5x5 ooh t Hale on F. N. B. 184. 
Ws £4 F | or 


itz but offly tlie king in His public capacity of” ſtpretit go 
nor, and pate, fam ar GN kingdom *. Vet this rule admits 
| of one tkeeptiony Where a ptivate Mon ſuffers — 
dat e beyond t tek of the Kitig's ſubjectd, b 


entitled ts no action. For he Had 


. Papros if Sd 


ot benßdnter eilt Rave an aftion for 4 publt4 Hulk, er — 
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- * 
4 x * 


tefince: in which''caſe hie ſhall have a private ſatis ed * 


>. 


Action? As if, BY meas of 4 ditth' dug acroſ à publſc Way, 


Which is a commoòn nufanck, à man This höffe füffer any injury 
by falling therein". there,” tor! this Particular damage, which is 


ot common to otllers, the pat) (Al have” his action “. a e 


W 


4 "rei Rn abated, or removed, Aa nulanee 1 7 5 5 


book; tall toe party injared Kath” ar gh to do) i Ki HOW 

choice by 7h remedies; 
either without ſuit, by abating it himfſelf, by His own mere act 
alid authority; y; or 5 le in 85 he may both recover damages, 5 


and remove it by the aid of the law: but, eng made His elbe 


10 of one remedy, he” is totally precluded from the other. 


iP nE remedies by ſuit, are, 1. «BY action on wy 405 151 
damages; in which the party 10 ure ſhall only recover a fatis= 
faction for the injuty ſuſtalhed ; but cannot 'theteby remove the 

nuſance. Iadeed every continuatite of a'niiſance is held to be 
freſh one?; and therefore a freſſi action will lie, and vety ex- 
emplary damages will probably be given, if, after one verdick 
againſt him, the defendant has the hardineſs to continue it. Vet 


the founders of the law of England did not rely upon probabili- 


ties merely, in order to give relief to the injured; They have 
therefore provided two other actions; the 4% of nuſance, and 
the writ of quod permittat Profternere: which not only give the 
plaintiff ſatisfaction fot his injury paſt; but alſo ſtrike at the root 
and remove the cauſe itſelf, the nuſance that' occaſioned the in- 


juty. Theſe two actions however can only be E by the 


. » Vaugh. 341, 342. 855 | * 9 Rep. 55. | | 
Co. Litt, 56. 5 Rep. 73, 7 2 Leon, pl. 129. o ' Bliz, 402. : 
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. A 4% of ixfarite is: writ} lein it it Mited that the 


: partyrinjare@ complains of ſome particular fact done; ad nocu- 


Heir us uri tenementi ſun and therefore communding tlie fneriff 
to ſurnrhon ar afſiſe, that is, a jury and view tlie premiſes; and 
Have ther m at the next commiſſien of aſfiſes, that juſtice may be 
done therein * : and, if the aſſiſe is fbund for the plaintiff, He 
ſhall have judgment of two things; * To have the nuſance 
abated; and 2 Fo recever damages Fofrtmerly am HB of 


nuſanee only lay "againſt the very wrong doe Biller wn levied, 


or digz- the nuſance; and did nete lie ek ary pet ſon to WhOm 
he Had · aliened tlie tenementb, wiereom the nufance was ſituated. 
This was the immediate m_ for making that equitable” provi- 


lat Writ; in cuſi conſimili, hs no forme ers rey Jobs be 
found! The ſtatuts enacts; that®* dFcacters' nor recedant qutrin 
4 te 4. o cutia dbmni 2 pro eo qu tenementum truimftrtur A uno 
« jn alium ;” and then gives the form of a new wit in tllis caſe: 
which only differs from tlie old one in this; that, where tlie al- 


ſiſe is brought! againſt the very petſon only wo lexied the nu⸗ 
ſance; it is fad, gb, A. (ehe wtongdoer 
a nocumentum; but; where tlie lands are alicned to another 


perſon, the complaint is againſt both; 0 quod Ai {the wrongdoer) 


et B. (the alienee) levaverunt.*.” For every continuation, as was 


before ſaid, is a freſh nuſance; and therefore the complaint-i is Qs 


well grounded againſt the alienee who continues it, as againſt 
the alienor who firſt levied it. 


BEFORE this ſtatute, the party Watch, upon any as. 


tion i6f the land wherein the nuſance was ſet up, was driven to 


his quod permittat profeernere ; which is in the nature of a writ of 


2 Finch. L. 289. d 9 Rep. 55, 
F. N. B. 183. | id. 
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ion in ſtatute Weſtm. 2. 13 Ed. I. c. 24: for granting a ſimi- 
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commanding | the defendant to permit 177 5 . mak 


to appear in court, andi f ſhew 
6 this writ lies as well for the alienee 
firſt injured, as ag, ? the alience of g 


why, he. will not*... A 


njuring, z,.48. Ran 
plaintiff ſhall 


recover. 
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ern ere, are now out of uſe, and haye given way to the hr vn 
the caſe; in which, as Was before obſerved, no judgment can 
be had to abate the nuſance, but only to recover damages. Vet, 
as therein it is not neceſſary that the freehold ſhould be in the 
plaintiff and defendant. reſpectively, as it muſt be in theſe real 
actions, but it is maintainable by one that hath poſſeſſion only, 

gainſt another that hath like poſſeſſion, the proceſs is therefore 
eaſier: and the effect will be much the ſame, unleſs a man has 
a very obſtinate as well as an ill - natured neighbour ;. who had 
rather continue to pay damages, than remove his nuſance. For 
in ſuch caſe, recourſe muſt at laſt e the old and ſure re- 
medies, , wh ich will effectually conquer the defen ant's perverſe- 
neſs, by ſending the ſheriff with his poſe comitatus, or power of 
W, ] ñ rd thn, betas ot 4 im 
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9 5 r eee complained of ; and, unleſs he 
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H E Gard ſpecies of inj ury, that may be offered to one's 
real property, is by waſte, or deſtruction in lands and te- 


a former volume, as it was a means of forfeiture, and thereby 
of transferring the property of real eſtates. I ſhall therefore — 
only beg leave to remind the ſtudent, that . waſte is a ſpoil 42 
deſtruction of the eſtate, either in houſes, woods, or lands; b 
demoliſhing not the temporary profits only, but the very ſubſtance 


common law expreſſes very ſignificantly by the word vaſtum: and 
that this vgſum, or waſte, is either voluntary or permiſſive; the 
one by an actual and defigned demolition of thel ands, woods, and 
houſes ; the other ariſing from mere negligence, and want of 
ſufficient care in reparations, fences, and the like. So that my 
only buſineſs is at preſent to ſhew, to whom this waſte is an in- 
jury; and of courſe who is entitled to any, and what, remedy 
by action. e | 


have ſome mntereſt in the eſtate waſted : for if a man be the ab- 
ſolute tenant in fee- ſimple, without any incumbrance or charge 
on the premiſes, he may commit whatever waſte his own indiſ- 


See Vol. II. ch. 18. 
cretion 


 nements: a What ſhall be called waſte was. conſidered at large in 


of the thing; thereby rendering it wild and deſolate; which the 
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J. T HE perſons, who. may be injured by. waſte, are ſuch as 


Wha 7 4 


cretion may prompt him 2 without being im 
countable for it to any one. And, though his heir is ſure to be 
"0 ſufferer, yet nemo wy Jaeres viventis : no man is certain of 
ſucceeding him, as well on account of the uncertainty which 


ſhall die firſt; as alſo becauſe he has it in his own power to con- 
ſtitute what heit he pleaſes, gecording to to the civil laxy notion of 


an baeres natus and an baeres fattus ; or, in t the more accurate 


phraſeology of our Engliſh lays, may Aliene or deviſe his eſ- 


tate to whomever he thinks proper, and by ſuch alienation or 
deviſe may diſinherit his heir at law. Into whoſe hands ſoever 
therefore the eſtate waſted comes; after a tenant in fee-ſimple, 
though the waſte is undoubted] y an., it is damnum ite 


22. RY 


* 2 ; 5 ws | 5 , : 4 — * * * x T 
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0 ieee of i nter el, We 8 is "the. of 
2 p. perſon ho has Akt bg bois 0 the place waſted'z:efpe- 


\ ny if it be common of ##vers;”-0r à right of cutting and 
carrying away wood for houſe· bote, , 


"deſtroys all Poffibility of taking eſtoverb, this is an injury 
the commer,” amounting to no(leſs than a diſſeiſin of his com- 
mon of eſtovers, if he ehobſesꝭ ſo to eonſider it; for Which he 
has his remedy to recover pðſſeſſion and damages by aſſiſe, if in- 


| titled to a frechold in ſuch common.2/but if he has onlyia chat- 


tel inteteſt, then he can only recover damages by an action on 
the caſe for this w nanu Wanne of eh 
bis eſtovers were to ile n ee 


Bur this TY Ur hd: apa inked, hey is aa" 
this commiſlion of waſte, is that of him who hath-the-remain- 
der or reverſion of the inheritance, after a particular eſtate for 


fe or ye ear being. Here, if che particular tenant; (bel it the 


tenant in dower or by curteſy; Who was anſwerable for waſte at 
the common law e, or the leſſee for life or years,” Who was firſt 


» F. N. B. 59. 5155 112. 5 9 2 Inft, 299. 


made 


Board. | 


peachable or ac- 


ugh- bote, '&c:Herep if 
"the owner bf the wood demioliſhes che whole wood, and thereby 


to 


2 100 | Woke _ 

made liable by the ſtatutes of Marlbridge and of Gloceſter *).if 
the particular tenant, I ſay, commits or ſuffers any waſte, it is a 
manifeſt injury to him that has the inheritance, as it tends to 
mangle and dif xr it of it's moſt deſirable incidents and or- 
naments, among which timber and houſes may juſtly be reckoned 
the principal. To him therefore in remainder or reverſion. the 
law hath given a temedy; that is, to him to whom the inherit- 
ante appertains in expectancy . For he, who hath the remainder 

for life only, is not entitled to ſue for waſte; fince his intereſt may 

never perhaps come into paſſeſſion, and then he hath ſuffered no 
injury. Vet a parſon, vicar, arch - deacon, prebendary, and the 
like, wha are ſeiſed in right of their — Ya of any remainder 
or reverſion, may have an action of waſte; for they, in many 
caſes, have for the benefit of the church and of the ſucceſſor a 


tee-fimple qualified: and yet, as they are not-ſeiſed in their own 
right, the writ of waſte ſhall not ſay, ad exhaeredationem ipfius, 


as for other tenants in fee-fimple ; but 4 eee excl 
. in N right the no nee Is holden *, | +.3 


IE Tn K 0 for this i in jury of white i is oC two kiads, 
preventive, and corrective: the former 7 which is ** writ of 
ag. gr the latter T that of well. 


1 a n is an old Freuch * Lonifying the 
ſame as waſte or extirpation : and the writ of efrepement lay at 
the common law, after judgment obtained in any action real, 1 

and before poſſeſſion was delivered by the ſheriff; to ſtop any 
vwaſte which the vanquiſhed party h be tempted to commit 
in lands, which were determined to be no longer his. But, as 
in ſome caſes the demandant may be juſtly apprehenſive, that 
the tenant may make waſte or efrepement pending the ſuit, well 
knowing the weakneſs of his title, therefore the ſtatute: of Glo- 


cal gave another writ of eftrepement, pendente Placits, com- 


4 52 Hen. HI. c. . ES s Ibid. 341. 
© 6 Edw.l. c. 5. N db 2Inft. 328. 
f Co. Litt. 5 3. | i 6 Edw. I. c. 13. 


Vo I. III. „ manding 


4 * on Tre 6 HE 


| Wega ng the ſheriff firmly to in 


P * VATER 


Boo Wt) 


übit the tenant ne fueia 
um 127 eftrepamentum pendbite Placito difto maifeuſſo*." A 0. 


+ by virtue of either of theſe writs the ſheriff may refiſt them that 
do, or offer to do, waſte; and, if otherwiſe he cannot prevent 
| them, he may lawfully impriſon the waſters, or make a warrant 


to others to impriſon them: or, if neceſſity require, he may take 
the pa comitatus to his afliſtance. ' So odious in the fight of the 
hw i is waſte and deſtruction . In ſuing out theſe two writs this 
difference was formerly obſerved ;_ that in actions merely poſſeſ- 

fory, where no damages are recovered, a writ of eftrepement might 
be had at any time pendente lite, nay even at the time of ſuing 
out the original writ, or firſt proceſs: but, in an action where 


damages were recovered, the demandant could only have a writ 


of eftrepement, if he was apprehenſive of waſte after verdict had; 

for, with regard to waſte done before the verdict was given, it was 
preſumed the jury would conſider that in aſſeſſing the quantum 
of damages. But now it ſeems to be held, by an equitable con- 


ſtruction of the ſtatute of Gloceſter, and in advancement of the 
remedy, that a writ of repement, to prevent waſte, may be had 
in every ſtage, as well of ſuch actions wherein damages are re- 


covered, as of thoſe wherein only poſſeſſion is had of the lands: 
for peradventure, ſaith the law, the tenant may not be of ability 
to ſatisfy the demandant his full damages. And therefore now, 
in an action of waſte itſelf, to recover the place waſted and. alſo 
damages, a writ of eftrepement will lie, as well before as after 
judgment. For the plaintiff cannot recover damages for more 


waſte than is contained in his original complaint; neither is he 


at liberty to aſſign or give in evidence any waſte made after the 
fuing out of the writ : it is therefore reaſonable that he ſhould 
have this writ of preventive juſtice, ſince he is in his preſent ſuit 


debarred of any farther remedia/*. If a writ of eftrepement, forbid- 


ding waſte, be directed and delivered to the tenant himſelf, as it may 
be, and he afterwards proceeds to commit waſte, an action may 
* Regif. 77. „ 


2 Inſt. 329. PP 
F. N. B. 60, 61. 


1 14 . W, 5 W 9 8 


. 


be carried on upon the Foundation of Sheds writ ; * the only 
plea of the tenant can be, non fecit va Fum contra prohibitionem : * 
and, if upon verdict it bo found that h e did, the plaintiff may 
recover coſts and damages? ; or the party may Proceed to puniſh 
the defendant for the contempt : for if, after the writ directed 
and. delivered to the tenant or his ſervants, they proceed. to com- 
mit waſte, the court will impriſon them for chi contempt of the 
writ. But not fo, if it be directed to the ſheriff, for then it is 
meren upon him to prevent the erepement abſolutely, even 
175 200 g the ple comitatus, if i it Fel be ng, no other 2 


E3 


4} S1 D T5 this preventive redreſs at common 105 the courts 
of equity, upon bill exhibited therein, complaining of waſte and 
deſtruction, will grant an injunction or order to ſtay waſte, until 

the defendant ſhall have put in his anſwer, and the court ſhall 
thereupon make farther order. 8 Which i is now become the moſt | 
wig way of preventing waſte. 


1 A WRIT of waſte is alſo an action, partly bbunded! upon the 
common law and partly upon the ſtatute of Gloceſter; and may 
be brought by him who hath the immediate eſtate of inheitante 
in reverſion or. remainder, againſt the tenant for life, tenant in 
dower, tenant by the curteſy, or tenant for years. This action is 
alſo e e in purſuance of ſtatute* Weſtm. 2. by one tenant 
in common of the inheritance againſt another, who makes waſte 
in the eſtate holden in common. The equity of which ſtatute ex- 
tends to joint - tenants, but not to coparceners: becauſe by the old 
law coparceners might make partition, whenever either of them 
thought proper, and thereby prevent future waſte, but tenants 
in common and joint-tenants could not; and therefore the ſta- 
tute gave them this remedy, compelling the defendant either to 
make partition, and take the place waſted to his own ſhare, or 
to give ſecurity not to commit ay farther waſte" , But theſe te- 


p Mage 100. 13 Ed. I. c. 22. 
1 Hob. 885. 3 t 2 Inſt. 403, 404. 


5 6 Edw. I. of — 9 ; ; 
5 N E62 OY nants 


haye life-eſtates, and do waſte to the prejudice of the inherit- 
ance. The waſte however muſt be ſomething conſiderable 5 for 
if it amount bnly to twelve pence, or toi petty fum, the 
plaintiff ſhall not ek 1 0 x addlon of waſte: nam FI minim 
1 curat e. Few: en Ped Ig | . 0 4 WY, 1 15 W 
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9 r For: it is broad 
the waſte be proved, the plaintiff ſhall 1 recover the thing or place | 
waſted, and alf6 treble damages by the ſtatute of Gloeceſter. The 
writ. of waſte" calls upon the tenant to appear and Mew cauſe, 
why he hath committed Ane and deſtrüction in the place natied, | 


ad exhaeredationem, to the diſinheriſon, öf the plaintife's. "A nd 


if the defendant makes default, or does not appear at the day 
aſſigned him, then the ſheriff is to take with him a jury ef 
twelve men, and go in petſon to the place alleged to be waſted, 
and there enquire of the waſte done, and the damages; and 
make a return or report of the ſame to the court, upon Which 
report the judgment is founded *. For the law will not ſuffer ſo 
heavy a judgment, as the forfeiture and treble damages, to be 
paſſed upon a mere default, without full aſfurance that the fact 
is according as it is ſtated in the writ. But if the defendant. 
appears to the writ, and afterwards ſaffers judgment to go againſt 
him by default, or upon a mhul dicit, (when he makes no an- 
ſwer, puts in no plea, in defence) this amounts to a confeflion 
of the waſte; ſince, having once appeared, he cannot now pre- 
tend ignorance of the charge. Now therefore the ſheriff ſhalt 


not go to the place to enquire of the fact, whether any waſte | 


has, or has not, been committed ; for this is already okra 
by the filent confeſſion of the defendant : : but he ſhall only, as 


in defaults upon other Os make enquiry of the quantum of 


» Finch. L. 29. 7 x Poph, 24. 
F. N. B. 55. 
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damages. „. The defendant, on the trial, may give in evidence 
any thing: that proves there was no waſte committed, as that the 
deſtruction happened by lightning, tempeſt, the king's enemies, 
or other inevitable accident *. But it is no defence to ſay, that a 


ſtranger: did the waſte, for againſt him the plaintiff has no re- 


medy: — the defendant is intitled to ſue ſuch ſtranger in an 


action of treſpaſs vi ef armis, and ſhall recover the damages he: 


has ſuffered 1 in conſequence of ſuch unlawful act *. . 


Wu EN * waſte: and damages are a n either 


by confeſſion, verdict, or enquiry of the ſheriff, judgment is 


given, in putfuatice' of the Maeute of Gloceſter, c. 5. that the 
Plaitrtiff ſhall tecover the place waſtecl; for whith he has im- 


metliately 2 writ of Nn, provided the partieular eſtate be ſtill 


fabkting; (for; if it be expired; thete eat be no forfeiture of the 


laid) and alſo that the plaintiff ſhall recover treble the damages 


aſfeffed by the jury; which he muſt obtain i in the ſame manner 


as all other damages, in actions perſonal and mixed, are e k 
whether the poſticaliy elite be Expired, or ſtall in being. | 


7, Cro. Eliz, 18, 29. TR ae” Law of nf privs. 112. 
= O5. Litt, 53. So | 
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draws or neglects to perform it. It differs from a diſſ- 


Subtraction however, being cle 
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: UBTRAC! TON, which 185 ths. fcc Dortes > 9 7 af- 
DPS: fefting: a man's real property, happens, when any perſon 
1 owes any ſuit, duty, cuſtom, or ſervice to another, with- 


* 


that his is committed without any denial of the tight, .cohi 

ing merely in non- performance; that; ſtrikes at the very title of 
the party injured, and amounts to an ouſter or actual diſpoſſeſſion. 
early an injury, is remediable by 
due courſe of law: but the remedy differs according to the na- 
ture of the ſervices ; whether they be due by virtue of Ls te- 
nure, arenen „ e Vat We n 


L FEALTY, ſuit 15 court, and rent, are 1 ok Ba 5 
uſually iſſuing and ariſing ratiane tenurae, being the conditions 
upon which the antient lords granted out their lands to their feu- 
datories: whereby it was ſtipulated, that they and their heirs ſhould 
take the oath of fealty or fidelity to their ac? which was the feo- 
dal bond or commune vinculum between lord and tenant; that they 


' ſhould do ſuit, or duly attend and follow the lord's courts, and 


there from time to time give their aſſiſtance, by ſerving on juries, 
either to decide the property of their neighbours 1 in the court- 
baron, or corre& their miſdemeſnors in the court-leet ; and, 
laſtly, that they ſhould yield to the lord certain annual ſtated 
returns, in military attendance, in proviſions, in arms, in mat- 
ters of ornament or r pleaſure, in ruſtic employments or praedial 

labours, 


- 


tnbotrs;* or + (hich is * annum) in money, nen will pro- 
vide all the reſt; all Which are comprized under the one general 
name of reditus, return, or rent. And the ſubtraction or non- 
obſervance” of any of theſe conditions, by neglecting to ſwear 
fealty, to do ſuit of court, or to render the rent or ſervice reſer- 
ved, is an injury to the freehold of the nine by On: and 
beg mer ome the value of his . e ; 


Tu E l comedy fot all theſe i is by a reſt; inks it is the 
all remedy at the common law for the two firſt of them. The 
nature of diſtreſſes, their incidents and conſequences, we have 
before more than once explained *: it may here ſuffice to remem- 

ber, that they are a taking of beaſts, or other perſonal property, 
by way of pledge to enforce the performance of — g due 
from the party diſtreined upon. And for the moſt part it is pro- | 
vided that diſtreſſes be reaſonable and moderate; but, i in the caſe 
of diſtreſs for fealty or ſuit of court, no diſtreſs can he unrea- 
ſonable, immoderate, or too large®: for this is the only remedy 
to which the party aggrieved is intitled, and therefore it ou ght 
to be: ſuch as is ſufficiently compulſory ; and, be it of what value 
it will, there is no harm done, eſpecially as it cannot be ſold or 
made away with, but muſt be reſtored immediately on ſatisfac- 
tion made. A diſtreſs of this nature, that has no bounds with 
regard to it's quantity, and may be repeated. from time to time, 
until the ſtubbornneſs of the party is conquered, is called a di - 
treſs infinite ; which is alſo uſed for ſome wahr e as in. 
eee U e and ow Mae 
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0 THER n es for ſubtraction of rents or d are, 
1. By action of debt, for the breach of this expreſs contract, of 
which enough has been formerly ſaid. This is the moſt uſual 
remedy, when recourſe is had to any action at all for the recovery 
of pecuniary rents, to which ſpecies of render almoſt all free 
| ſervices are now reduced, ſince the abolition of the military te- 
nures. But for a freehold rent, reſerved on a leaſe for life, Se,. 
0 See as. „ 5 "7M Finch. L. 285. | 
no 


no en of deb lay eta common * coating ak 


writ — | 
his tenant, -who withholds from him the rents and r due 
by cuſtom, or tenure, for his land. This compels:a ſpecific | 


of the frecheld ous of which it iffaed*:;- forthe law-would nay 


ſaffer a real injury to be remedied by an actien that was merely. 


perfonal,: However by the ſtatutes 8Ann. e. 14. and 5G. III. ez. 
actions of debt. may no be brought at any time to recover ſueh 


more dilatory in their progreſs, ate intirely diſuſed, though not 
formally aboliſhed an ante Of this ſpecies however is, 3. The 
| which lies for the lord againſt 


erformance of the rent or ſervice ; but there are aiſo 


ment or | 
others, — the lord ſhall recover the land itſelf in lieu * 
the duty withheld. As, 4. The writ of cefſauit « which lies, by 
the ſtatutes of Gloceſter, 6 Edw. I. c. 4: and of Weſt. 2. 


13 Edw. I. c. 21 & 41. when a man who holds lands of a lord 
by rent or other ſervices, neglects or cegſes to perform his ſervices 


for two years together; or where a religious houſe bath lands 
given it, on condition of performing ſome certain ſpiri 


vice, as reading prayers or giving alms, and neglects it; in either 
of which caſes, if the cefer or neglect have continued - for two 


_ years, the lord or donor and his heirs: ſhall have a writ of cefſa« 


vit to recover the land itſelf, eo quod tenens in faciendis ferviteis 


per biennium jam cefſavit*'. And in like manner, by the civil law, 
if a tenant, (who held lands upon payment of rent or fervices, 


or as they call it << jure emphyteutice,”) neglected to pay or per- 
form them per tatum triennium, he might be ejected from ſuch 
emphyteutic lands . But by the ſtatute of Gloceſter, the cęſa- 


vit does not lie for lands let upon fee- farm rents, unleſs they 
have lain freſh and uncultivated for two years, and there be not 


© 1 Roll. Abr. 595. —— 1 Bil. 208. 
4 F. N. B. 195. s Cd. 4. 66. 2. | 
P06 122, Cs 5 fufficient 


freehold rents. 2. An aſſiſe of m d ancgſtar or nouel diſſeiſin will 
lie of rents as well as of lands; if the lord, for the ſake of 
trying the poſſeſſory right, will ele& to ſuppoſe himſelf ouſted 
or difleiſed thereof. This is now ſeldom heard of; and all other 
real actions, being in the nature of writs of right, and therefore 
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_ oh 22 3 upon the premiſes; or unleſs the tenant hath ſo 
encloſed the land, that the lord cannot come upon it to diſtrein b. 


For the law prefers the ſimple and ordinary remedies, by diſtreſs, 


or by the actions juſt now mentioned, to this extraordinary one 
of forfeiture. for a ceſſauit; and therefore the ſame ſtatute of Glo- 
ceſter has provided farther, that upon tender of arrears and da- 
mages before judgment, and giving ſecurity for the future per- 
formance of the ſervices, the proceſs ſhall be at an end, and the 
tenant ſhall retain his land. And to this the ſtatute of Weſtm. 2. 
conforms, ſo far as may ſtand with convenience and reaſon of 
to obſerve, that the ſtatute* 4 Geo. II. c. 28. 


law — It is eat 
(which. permits landlords who have right of re- entry for non- 
payment of rent, to ſerve an ejectment on their tenants, when 


half a year's rent is due, and there is no diſtreſs on the pre- 
miſes) is in ſome meaſure. copied from the antient writ of ceſa- 
vit. eſpecially. as ĩt may be ſatisfied and put an end to in a fimi- 
lar manner, by 8 of the rent and coſts within ſix months 


after. And the ſame remedy is, in ſubſtance, adopted by. ſtatute 


11 Geo. II. c. 19. $. 16. which enacts, that where any tenant 5 
at rack - rent ſhall be one year's rent in arrear, and ſhall deſert the 
demiſed premiſes, leaving the ſame uncultivated or unoccupied, 


ſo that no ſufficient diſtreſs can be had; two juſtices of the peace 


(after notice affixed on the premiſes for fourteen days without 


effect) may give the landlord poſſeſſion. thereof, and thence- 


forth the leaſe ſhall be void. 5. There is alſo another very ef- 


fectual remedy, which takes place when the tenant upon a writ 
of aſſiſe for rent, or on a replevin, diſowns or diſclaims his te- 


=> © & 


nure, whereby, the lord loſes his verdict: in which caſe the lord 


may have a writ of right, ſur diſclaimer, grounded on this denial 


of tenure ; and ſhall, upan proof of the tenure, recover back the 
land itſelf fo holden, as a puniſhment to the tenant for ſuch his 


falſe diſclaimer'. This piece of retaliating juſtice, whereby the 


tenant who endeavours to defraud his lord is himſelfdeprived of 
the eſtate, as it evidently Proceeds upon feodal principles, ſo 1 it 


b F. N. B. 209. 2 Inſt, 2998. k See pag. 206. 
2 Inſt, 401. 460. | Finch. L. 150 271. 


Vol. Ill. 3 1 


_ dreſs the oppreſſion of the lord; by furniſhing, 1. Th 
. mraghla carta, which prohibits diſtreſſes for greater ſer\ 


Vet in the nature of a writ of ri It lies, where the tenant. 
in fee-fimple and his anceſtors — held of the lord by certain 


=_ ey 3 right, Rao e wok: by h 
NM eſtabliſh the mere right of vichierty; by ein the ſervices, 
and reducing them to their proper ſtandard. But this writ does 


in replevin d. 2. The writ of meſne, de medio; which is alſo in the 
nature of a writ of right“, and lies, when upon a ſubinfeudation 


due to him from the meſne lord*. And in ſuch caſe the tenant 
ſhall have judgment to be acquitted (or indemnified) by the meſne 
lord; and if he makes default therein, or does not appear origi- 


and the tenant ſhall hold immediately of the lord ens een 


himſelf '. . a 
m Feud. I. 2.8, 26. | 8 5 Booth. 136. N 
in + See book IL G. 5. pag. 30, 60. 
EI F. N. B. 135. 
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rival any to * Pan thong titude 
of the tenant, ſo on the other hand it Was equally careful to re- 
writ of ne 
injufte vexes*; which is an antient writ founded on that e apter* of 


really due to the lord being itſelf of the prohibitory da 


ſervices; and the lord hath obtained ſeiſin of more or greater 
ſervices, by the inadvertent payment or performanee of them by 
the tenant himſelf. Here the tenant cannot in an avowry avoid 


* 
8 


oſieion/and | 


not lie for tenant in tail; for he may avoid ſuch ſeiſin of the lord, 
obtained from the payment of his anceſtors, by plea to an-avowry 


the meſue or middle lord* ſuffers his under-tenant, or tenant pa- 
ravail, to be diſtreined upon by the lord paramount, for the rent 


nally to the tenant's writ, he ſhall be forejudged of his meſnalty, 


b F. N. B. 11. 2 Inſt. 21. 
II. Tuus 


3h, rg. 971 245 
u. Tzos + farof he Med bor ſabtraction of rents or ther 
| fervices due by tenure. There are alſo other ſervices, due by an- 
tient cuſtom and preſeription only.” Such is that of doing ſuit to 
another's mill: where the reſident in a particular place, 
by uſage time out of mind have: been acouſtomed to grind their 
corn at a certain mill; and afterwards any of them go to another 
mill, and withdraw their ſuit, (their da, a ſequendo) from the 
antient mill. This is not only a damage, but an injury, to the 
owner ; Wenn this preſcription might have a very reaſonable 
foundation; viz. upon the erection of ſuch mill by the anceſ- 
tors of the owner for the convenience of the inhabitants, on 
condition, that, when erected, they ſhould all grind their corn 
there only. And for this injury the owner ſhall have a writ de 
ſectu ad mole. „ commanding the defendant to do his ſuit at 
that mill, uam al illud facere drbur, et folet, or ſhew good cauſe 
to the contrary: in which action che validity of the preſeription 
may be tried, and if it be found for the owner, he ſhall recover 
damages againſt the defendant*. In like manner, and for like 
reaſons, the regiſter” will inform us, that a man may have a 
writ of ſecta ad furnum, ſecta ad torrale, et ad omnia alia hujuſ- 
mau; for ſuit due to His furnum, his public oven or bakehouſe; 
or to this rorrale, his kiln, or malthouſe; chen a perſon's aneeſ- 
tors have erected a convenience of that ſort for the benefit of the 
neighbourhood, upon an agreement (proved by immemorial cuſ- 
tom) that all che inhabitants ſhould! uſe and reſort to it, when 
erected. But beſides theſe ſpecial remedies for ſubtractions, to 
compel the ſpecific: performance of tlie ſervies due by cuſtom; 
an n action on the' caſe will alſo lie for all of them, to repair the 
party injured in dantages. And chus much for the W ſab" 
traction: . 
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anchiſes happens, when a man 
of keeping a fair or market, 


turbed or incommoded ir in 


lis not to appear at my court; or obſtructs the pa 


eſtoy, wheels it ee. or is carried out of my liber 
every caſe of this kind, which it is impoſſible here to recite or 
ſuggeſt, there is an injury done to the legal owner; his property 
is damnified, and the profits ariſing from ſuch his franchiſe are 
diminiſhed. To remedy which, as the law has given no other 
© Finch. L, 187. e 
3 Writ, 


ö writ, 1 is therefore entitled to PM for TORR by a ſpecial ac- 


237 
tion on the e gfe + Wes: in eaſe a toll, OY 110 a rel if he 


Mn: > +: 


II. Tu! 1 e 680 PAO comes nent to 15 WF STR ; 
wa any act is done, by which the right of another to his com- 
mon is incommoded or diminiſhed. This may happen, in the 
firſt place, where one who hath: no right of common, puts his 
cattle into the land; and thereby robs the cattle of the com- 


1 


moners of their reſpective ſhares of the paſture. Or if one, who 


hath a right of common, puts in cattle which are not common- 
able, as hogs and goats; which amounts to the ſame inconve- 
nience. But the lord of the ſoil may (by cuſtom or preſcription, 
but not without) put a ſtranger's cattle. into the common*; and 
alſo, by a like preſcription for common appurtenant, cattle that 


are not commonable may be put into the common. The lord 


alſo of the ſoil may juſtify making burrows therein, and putting 


in rabbets, ſo as they do not encreaſe to ſo large a number as to- 


tally to deſtroy the cor 


mon. But in general, in caſe the beaſts 


of a ſtranger, or the uncommonable cattle of a commoner, be 


found upon the land, the lord or any of the commoners may 
diſtrein them damage feaſant : or the commoner may bring an 


action on the caſe to recover damages, provided the injury done 
be any thing conſiderable; ſo that he may lay his action with a 


per quod, or allege that thereby he was deprived of his common. 


But for a trivial treſpaſs the commoner has no action; but the 
lord of tho: ſoil pally.” for the nr and ape misteag. | 


W OTHER 1 of common is by an is; or 
putting more cattle therein than the paſture and herbage will 
ſuſtain, or the party hath a right to do. In this caſe he that ſur- 
charges does an injury to the reſt of the owners, by depriving 


them of their reſpective portions, or at leaſt contrückin 8 them 


» Go. Eliz. 558. Cro. Eliz. 376. Cro. Jac 195. Lutw. 108. 
1 Roll. Abr. 396. 9 Rep. 112. 


4 Co, Litt. 122. 5 8 Ibid. 
| bh into 


0 is dle 3 _—_ han tarotrarging in pobpdity | 4 
/ ſpeakingonly happen, where the common is appendm or ene 4 
+ Zenant”, and of courſe limitable by law; or where, when in'grofb;! 
WE: expreſſly limited and certain : for where a man hath com- 
mon in groſs,” fans nombre Pant,” he” cantiot be a für- 
charger. However, right dale a man is ſaid to have N 
without ſtint, ſtill there muſt be left ſufficient for the lord's 
beaſts": for the law will not ſuppoſe that, at the Nas gong ihe 2 wm RR 
of the common, the lord: meant to-exchude himſelf. oth n S188 + mm 
Gel e SHED ce lie Tot FC rv 
Tur uſual dane ene ewe , 1 
by diſtreining ſo many of the beaſts as en the. mb yore fl 
lowed, or elſe by an action of treſpaſs; both which may be had 
by the lord: or; laſtly, by a ſpecial action on the e Fo 
mages; in which any commoner ma be plaintiffs. But the an- 
tient and moſt ef@tual me hel of proceeding is by writ of al. 
meaſurement of paſture. This lies, either Where a co mõn ap- 
purtenant or in groſs is certain as to number, or where a man 
has common appendant or appurtenant to his land; tlie quantity 
of which common has never yet been aſcertained: In either of 
theſe caſes; as well the lord, as any of the commonets, is entitled 
to this writ of admeaſurement ; which is one ef thoſe writs; that 
are called vicontie*, being directed to the ſheriff, G- comiti) 
and not to be returned to any ſuperior oourt, till finally executed 
byhim. It recites a complaint, that the defendant bath ſurcharged, 
ſhperoneravit, the eommon: and therefore commands the ſheriff 
to admeaſure and apportion it; that the defendant may not have 
more than belongs to him, and that the plaintiff may have his 
rightful ſhare. And upon this ſuit all the commoners ſhall be 
admeaſured, as well thoſe who have not, as thoſe who: have, 
| ſurcharged the common; as well the plaintiff, as the defendant“ 
/ Ws execution of ter writ muſt ON” "oy a 177 of fee men, | 


| TE See book II. BY 3. = | 199 1. ** Finch. 1. 314. 
e eee 5 | | . | 
s Freem. 273. Gas 
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who are-upon their ous to aſoertaii 
of the ſheriff,” what and how many cattle each commoner is 


chant upon his tenement®: which being 


Won 8e. _ V4 
rtain, under the ſuperintendence 


entitled to feed. And che rule for this ad meaſurement is gene · 
rally underſtood to be, that the commoner ſhall not turn more 


_ cattle upon the common, than are ſufficient to manure and ſtock 
the land to which his right of common is annexed ; or, as our 


antient law expreſſed it, ſuch cattle only as are ſevant and co. 
a thing uncertain before 
admeaſurement, has frequently, though erroneouſly, occaſioned 


this unmeaſured right of common to be called a common vit bour 


Hint or ans nombre*; a thing Ws! "ooh e In 1 85 
WET in n fact ey rarely. miſt: | 7 


5 p, 1 the . * F PIE the ae 
* ſame defendant ſurcharges the common again, the plaintiff 
may have a writ of ſecond farcharge, de fecunda ſaperoneratione, 
which is given by the ſtatute Weſtm. 2. 13 Edw. I. c. 8. and 
thereby the ſheriff is directed to enquire by a jury, whether the 


defendant has in fact again ſurcharged the common, contrary to 
the tenor of the laſt admeaſurement: and if he has, he ſhall 
then forfeit to the king the ſupernumerary cattle put in, and 
ealſo ſhall pay damages to the plaintiff. r. This proceſs ſeems 


highly equitable : for the firſt offence is held to be committed 
through mere inadyertence ; and therefore there are no damages 
or forfeiture on the firſt writ, which was only to aſcertain the 
right which was diſputed : but the ſecond offence is a wilful 
contempt and injuſtice; and therefore puniſhed very properly with 
not only damages, but alſo forfeiture. And herein the right, be- 
ing once ſettled, is never again diſputed ; but only the fa& is 


tried, whether there be any ſecond ſurcharge or no: which gives 


this neglected proceeding a great advantage over the modern me- 
thod, by action on the caſe, wherein the quantum of common 
belonging to the defendant muſt be proved upon wag freſh trial, 
for every repeated offence. on 


Bro. Abr. 7. preſtription. 28. F. N. B. 126. 2 Inſt. 370. 
* Hardr, 117. N . | 
| . THERE 
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owner of the land, or other perſon, ſo encloſes or gore 1 ob- 


ſtructs it, that the commoner is precluded from enjoying, the be- 


nefit, to which he is by law entitled. This may be done, either 
by erecting fences, or by driving the cattle off the land, or by 
ploughing up the. ſoil of the common i. Or it may be done by 
erecting a Warren therein, and Rocking. it with rabbets in ſuch 
| quęntities, that they devour the whole herbage, and thereby de- 


ſtroy the common: For in ſuch caſe, though the commoner may 


not deſtroy the rabbets, yet the law looks upon this as an inju- 
rious diſturbance of his right, and has given him his remedy by 
action againſt the owner. This kind of diſturbance does indeed 
amount to a diſſeiſin, and if the commoner chuſes to conſider it 
in that light, the law has given him an aſſiſe of novel aſſet einn, 


| againſt the lord, to recover the poſſeſſion of his common. Or 
it has given a writ of quod permittat, againſt any ſtranger, as well 
as the owner of the land, in caſe of ſuch a diſturbance to the 


plaintiff as amounts to a total deprivation of his common; 
whereby the defendant ſhall be compelled to permit the plaintiff 


to enjoy his common as he ought*. But if the commoner does 


not chuſe to bring a real action to recover ſeiſin, or to try the 
right, he may (which is the eaſier and more uſual way) 16 
an action on the caſe for his ne inſtead Ker, an n affiſe or a 
quod permittat " 1 


THERE are caſes indeed in hah the lord may Claſs nd 


abridge the common; for which, as they are no injury to any one, 


ſo no one is entitled to any remedy. For it is provided by the 


ſtatute of Merton, 20 Hen. III. c. 4. that the lord may approve, 
that is, encloſe and convert to the uſes of huſbandry (which is a 
melioration or approvement) any waſte grounds, woods, or paſ- 


tures, in which his tenants Have: common appendent to theit eſ⸗ 


4 Cro. Eliz. 198. | TH Finch. L. 275. F. N. N. 185. 
” Cro. Jac. 195. | 3 * Cro, Jac, 195- 
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_ ates pro idea he Wehe ſufficient ne to his tenants, ac- 
| cording to the pr portion of their land. And this is extremely 
reaſonlable: ber it would be very hard if the lord, whoſe an- 
Py granted but theſe eſtates to which the commons are ap- 
pendant, ſhould be precluded from making what advantage he 
can of the reſt of his manor 3 provided ſuch advantage and im- 
provement be no way derogatory” from the former grants. The 
ktatüte Weſtm. 2. 13 EW. I. c. 46. extends this liberty of ap- 
provitigy in like manner, againſt af orhers that have common ap- 
purtenght, or in groſs, as well as againſt the tenants of the lord, 
who have their common appendant; and farther enacts that no 


aſſiſe of nove elle, for common, ſhall lie againſt a lord for 
erecxing on the common any wind 


"windmill, thbeptigſe” or other ne- 
| ceſſaty buildings therein ſpe ecifled: which, fir Edward Coke lays”, 


are only put as examples; and that any other neceſſary i improve- 
ments may be made by the lord, though in reality they abridge 
the common, and make it leſs ſufficient for the commoners. And 
laſtly, by ſtatutes 29 Geo. II. c. 36. and 31 Geo. II. c. 41. it is 
particularly enacted,” that any lords of waſtes and commons, with 
the conſent of the major por in number and value, of the com- 


moners; may incloſe any fp thereof, for the A of timber 
e e 
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4 
III. T uE third Apis 0 of Faiſturbirice, that of 0 is vety 
finilar'i in it's nature to the laſt : it principally happening when 
a perſon, who hath a right to a way over another's grounds, by 
grant or preſcription, is obſtructed by incloſures, or other obſta- 
cles, or by ploughing acroſs it; by which means he cannot en- 
joy his right of way, or at leaſt not in ſo commodious 'a manner 
as he might have done. If this be a way annexed to his eſtate, 
and the obſtruction is made by the tenant of the land, this brings 
it to another ſpecies of i injury; for it is then a nuſance, for which 
an aſſiſe will lie, as mentioned in a former chapter *, But if the 
right of way, thus obſtructed by the tenant, be only 5 n groſs, 
(that is, annexed to a, man's perſon and unconnefSed: with any 


” 2 Inſt. 476. e ER PP * ch, 13. P. 218, £ Rt OS 
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and laſt fpecies of diſturbance, but 
moſt conſiderab e, is that of diſturbance of 


© 15 an 0 of a, patron. to 
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= : ſpecies of injury, called ſur pation; 
= or diſpoſſeſſion of the patron, and | pc when. a ſtra 


3 ; = 


- 


== hat no right, preſenteth a clerk, and he is 1ereupon admitted. 
= 5 e LN hb £110 101145 i A. fo.” Rt Abr Hol, 
=_ ws — * Hale on F. N. B. 183. Lutw. 111. 19. — 


hs 6, Was, N 243 
_ inſtitutes? > In which caſe, of uſurpation, the patron loſt 
by the common Jaw; not only his turn of preſenting pro hac vice, 
but alſo the ahſolute and perpetual inheritance of the advowſon, 
ſo that he could not preſent again upon the next avoidance, un- 
eſs in the mean time he. recovered his right. by a real action, vix. 
a ns right of adi The reaſon given for his loſing the 
preſent turn, and not jefting the uſurper's.clerk, was, py the 

final intent of the law in creating this {pecies of property 1 
to have a fit perſon to celebrate divine ſervice, it preferred the 
peace of the _— (provided a clerk. were once admitted and 
inlituted), to the right of any patron. whateyer. And the patron 
alſo loſt the inheritance of his advowſon, unleſs he recovered it 
in a wit of right, becauſe by ſuch uſurpation he was put out of 
poſſeſſion of his adyowſon, as much as when by actual entry and 
_— he is diſſeiſed of lands or houſes; fince the only poſſeſſion, 
of which an advoyyſon i is capable, is by actual preſentation and 
admiſſion of one's clerk. And therefore, when the clerk was 
once./ inſtituted (except in the caſe of the king, where he muſt 
alſo be. inducted ,) the church was abſolutely ul; and the uſur- 
per became ſeiſed of the advowſon. Which, ſeifin or poſſeſſion it 
was, impoſſible for the true patron to remove by any poſſoſſory 
action, or other means, during the plenarty or fullneſs of the 
church; and when it became void afreſh, he could not preſent, 
funce another had the right of poſſeſſion. The only remedy there - 
fore, which the patron had left, Was to try the mere right 1 in a 
© writ of right of. advowſon ; which is a peculiar writ of right, 
framed for this ſpecial purpoſe, but in every other reſpect cor- 
reſponding with other writs of right* : and, if a man recovered 
therein, he regained his advowſon and was entitled to preſent at 
the next ayoidancef. But in order to ſuch recovery he muſt al- 
lege a preſentation in himſelf: or ſome: of his anceſtors, which 
proves him or them to have been once in poſſeſſion: for, as a 
grant of che advowſon, Anring the fullneſs of the church, con- 


»Co. Litt. 277. f | _ N. B. 955 
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fix months after the avoidance; the patron ſhall (notwithibuithig 
ſuch uſarpation and inſtitution) recover that very preſentation ; 


right. To remedy which it was farther enacted 
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B bilkops,” i in afitient times, either by careleſſneſt of col 


15 e frequently inſtituting clerks upon the preſentation of uſur- 
pers, and thereby defrauding the real patrons of their right 
of poſſeſſion, it was in ſubſtance enacted by ſtatute Weſtm. 2. 


13 Edw. I. c. 5. f. 2: that if a poſſeffory action be brought within 


which gives | back to him the ſeiſin of the advowſon. Vet ſtill, if 


the true patron. omitted to bring his action within fix months, 


the ſeiſin was gained by the ufurper, and the patron to recover 
it was driven to the jong and Hazardbus proceſs of a \writ of 


* Ann. c: 18. that no uſurpation ſhall difplace the eftate or inte- 


reſt of the patron, or turn it to a mere right; but that the true 
patron may preſent upon the next avoidance, as if no fuch uſur- 
So that the title of ufurpation is now 


pation had happened. 
much narrowed, and the law ſtands upon this reaſonable founda- 


tion: that if a ſtranger uſurps my preſentation, and T do not 
purſue my right within fix months, I ſhall loſe that turn with- 


out remedy, for the peace of the church, and as a puniſhment 


for my own negligence; but that turn is the only” one I {hal 
loſe thereby. Uſurpation now gains no right to the ufurper, 


with regard to any future avoidance, but only to the preſent va- 
cancy: it cannot indeed be remedied after fix months are paſt; 
but, durin 8 thoſe fix eontles,. it 1 l a \ [pecies or diſturbance. | | 


51 Tf of a right of advow fon may PR be eſe 
three perfons ; the pſeudo- patron, his clerk, and the ordinary: 


the pretended patron, by prefenting to a church to which he has 


no right, and thereby making it litigious or diſputable; the 
clerk, by demanding or obtaining inſtitution, which tends 4 to and 
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y ſtatute 
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promotes t the FRM inconvenience; and the ordinary, by refuſing 
to admit the real patron's clerk, or admitting the clerk. of the 
pretender. Theſe diſturbances are vexatious and injurious to him 


ho hath: the right: and therefore, if he be not wanting to 


himſelf, the law (beſides the writ of right f advowſon, which 
is a final and concluſive remed y) hath given him two inferior 
poſſeſſory actions for his relief; an afliſe of darrein preſentment, 
and a Writ of quare impedit; in which the patron is always the 
plaintiff, and not the clerk. For the law ſuppoſes the injury to 
be offered to him only, by obſtructing or refuſing the admiſſion 
of his nominee; and not to the clerk, who hath no 'vight 3 in him 
till ne and of courſe can ſuffer no re 


n An afliſe of dennis prifentinine, or laſt preſentation, lies 


when a man, or his anceſtors, under whom he claims, have 
preſented a clerk to a benefice, ha; 1s inſtituted: and afterwards 


upon the next avoidance a ſtranger preſents a clerk, and thereby 


diſturbs him that is the real patron. In which caſe the patron 
ſhall have this writ®, directed to the ſheriff to ſummon an aſſiſe 
or jury, to enquire who was the laſt patron that preſented to 


the church now ' vacant, of which the plaintiff complains that 
he is deforced by the defendant: and, according as the aſſiſe 
determines that queſtion, a writ ſhall iſſue to the biſhop ; to 
inſtitute the clerk of that patron, in whoſe favour the determi- 


nation is made, and alſo to give damages, in purſuance. of ſta- 
tute Weſtin. 2. 13 Edw. I. c. 5. This queſtion, it is to be ob- 
ſerved, was, before the ſtatute 7 Ann. before- mentioned, entirely 
concluſive, as between the patron or his heirs and a ſtranger: for, 
till then, the full poſſeſſion of the advowſon was in him who pre- 
ſented laſt and his heirs ; unleſs, fince that preſentation, the 


_ clerk had been evicted within fix months, or the rightful patron 
Had recovered the advowſon in a writ of right, which is a title 
ſuperior to all others. But that ſtatute having given a right to 


any perſon to bring a quare impedit, and to recover (if his title be 


good) notwithſtanding the laſt preſentation, by whomſoever 
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_ afliſes-of.; rei 
concluſive, have been ee a ed 
befares a guare impedit being a more gen ral, 
more uſual action. For the aſſiſe of darein ro 
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caſe of the diſturbance of patronage: and ſhall oe 
| uſual pong Wann of * n en Uh 


' Uron the vacancy of n the patron, we en as bound 
to eee within fix calendar months, otherwiſe it will lapſe to 
the 2 But, if the preſentation be made within that time, 

the biſhop is bound to admit and inſtitute the clerk, if found 
ſufficient ; unleſs the church be full, or there be notice of any 
litigation. For if any oppoſition be intended, it is uſual for 
each party to enter a caveat: with the biſhop, to prevent his in- 
ſtitution of his antagoniſt's clerk.” An inſtitution after a coveat 
entered is void by the eccleſiaſtical law; but this the temporal 
courts pay no regard to, and look upon a caveat as a mere nul- 
lity*. But if two preſentations be offered to the biſhop upon 
the ſame avoidance, the church is then ſaid to become litigiaus 
and, if nothing farther be done, the biſhop may ſuſpend the 
admiſſion of either, and ſuffer a lapſe to incur. Vet if the pa- 
tron or clerk on either fide requeſt him to award a jus patronatur, 
he is bound to doit. A jus patronatus is a commiſſion from the bi- 
ſhop, directed uſually to his chancellor wp * of competent 
learning; who are to ſummon a jury of fix clergymen and fix 
i to > caquire into and examine who is the ep pen \ 
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k See Boſwell's caſe. 6 Rep. I n 1 F * 
I See book II. ch. 18. 21 Roll. Rep. 191. 
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_ al 115 upon ſuch ey made a certificate thereof 
returned by: the commiſſioners, he admits and inffitates the clerk 
-of that patrom who7r they return as the true one, the biſhop ſe- 
cures Himſelf at all events from being a diſturber, whatever pro- 
cred] ing m be hat afterwards 1 in _ temporal courts. 
Ts HE clerk refuſed by hs vides may alſo bare a remedy 
== him in the ſpiritual court, denominated. a duplex querela": 4 - 
Which is a complaint in the nature of an appeal from the or- 
dinary to his next immediate ſuperior ; as from a biſhop to the 
arch-biſhop „ or from an arch-biſhop to the delegates : and if the 


ſuperior court'atudges the cauſe of refuſal to be. e it 


"will 1255 Leg nog to the +. x a ne 

Tu us far matters may go on in the mere ecclckiaftical courſe; 
hubs in conteſted preſentations they ſeldom go ſo far: for, upon 
the firſt delay or refuſal of the biſhop to admit his clerk, the pa- 
tron uſually brings his writ of guare zmpedit againſt the biſhop, 
for the temporal injuty done to his property, in diſturbing him 
in his prefentation. * And, if the delay ariſes from the biſhop 
alone, as upon pretence of incapacity, or the like, then he _ 
is named in the writ; but if there be another preſentation ſet up, 
"tie the pretended patron and his clerk are alſo joined in the ac- 
tion; or it may be brought againſt the patron and clerk, leaving 
out the biſhop; or againſt the patron only. But it is moſt ad- 
viſeable to bring it againſt all three: for if the biſhop be left 
out, and the ſuit be not determined till tlie fix months are paſt, 
0 the biſhop is. entitled to preſent by lapſe; for he is not party to 
2 the ſuit*: but, if he be named, no lapſe can poſſibly accrue till 
dee right is determined. If the patron be left out, and the writ 
be brought only againſt the biſhop and the clerk, the ſuit is of 
no effect, and the writ ſhall abate*; for the ri ght of the patron 

is the 2 8 queſtion i in the cauſe . If the a be left out, 
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A Writ of F impedit * cmmangh the e 
biſhop, the pſcudo-patron, . and his clerk,. to. 1 5 57 wy RE 
to prefent a proper perſon (without n the particular clerk) 
to ſuch a vacant church, which. pertains. to bis D and 
Which the defendants, as he alleges, . o obſtruct 
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plaintiff ſuſpects that the biſhop will admit the defendant's or 
any other ok pending the: fait, he may have a probibitory 
writ, called a ne admittas" ; which recites the con tention begun 
in the king's courts, and forbids. the biſhop to admit any clerk 
whatſoever till ſuch contention be determined. And if the bi- 
ſhop doth, after the receipt of this writ, admit any perſon, even 


44261 


though the patron's right may have been found i in a jure patre- 


natus, then the plaintiff, after he has obtained judgment i in the 


guare impedit, may remove the incumbent, if the clerk of a 


ſtranger, by writ of ſcire facias : and ſhall have a ſpecial action 
againſt the biſhop, called. a guare incumbravit; to recover the 


preſentation, and alſo ſatisfaction in damages for the injury done 
him by incumbering the church with a clerk, pending the ſuit, 
and after the ne admittas received). But if the biſhop has in- 
cumbered the church by inſtituting the clerk, before the ne ad- 


mittas iſſued, no quare incumbravit lies; for the biſhop hath no 


legal notice, till the v writ a ne admittas i is ſerved n bin. The 
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ſelf, his anceſtors, or thoſe under whom he claims; for he muſt fe- 
cover by the ſtrength of his own fight, and not b) y the weakneſs of 
the defendant's* : and he thuſt alſ6 ſhe N 4 Kiſtitblatice before the 
action brought. Upon this the biſh6p and the clerk uſually dif- 
claim all title: ſave only, the one 45 otflinaty, to admit and itifti- 
tute; and the other 4s preſentee of the patton, who is left to de- 
fend his on right. And, upon failure of the plaintiff in making 


der to obtain judgment for himſelf, if needful. But if the right be 
found for the plaintiff on tie trial, three farther points are alſo 


elerk is removeable by writ brought in due time. 2. Of what value 
the living is: and this in order to uſſeſs pon which are di- 
rected to be given by the ſlatute of Weſttn. 2. 4. In cafe of ple- 
narty upon an uſurpation, whether fix calendar? months have paſſed 
between the avoidance and the time of bringing the action: for 
then it would not be within the ſtature, Which permits an uſur- 
pation to be deveſted by 4 gui peut, brought H l 
tre. So that 3 is fun 4 ſufficient bar ih an action of guare 
impedit, brought above fix monihs after the vacancy happens; as it 
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before obſerved, now lies (finde the ſtatute of Watt. 2 45 wal 


In whe prodeddings dpon' s eure a eld, the aki oY fot 
out his title at length, and prove at leaſt one preſentation in him- 


out his own title, the defendant is put upon the on 6f his, in or- 


to de enquited: 1. If the church be full; aid; if full, then of whoſe © 
pteſentation-:- for if it be of che defendant's preſentation, then the 


was univerſally 12 the common _ however er the angel was 


rey hs ng dc - = 
E * _— EE on ttt Wa e een 
„ En OR Or IO 

o 8 : ” * 4 2 24 


CS Za 

r. "8 

m5 

_- HER 
: x = 

b * Cf 4 Y . 
* 1 Y 4 
—4 1 En 1 
1 = 
e = 


faction in e 


2 5 PN r x III. 
cover e preſentation; and, if the church be full by inltitution! d! 


any clerk, to remove him: unleſs it were filled pendente lite by lapſe 
dd the ordinary, he not being party to the ſuit; in which caſe the 
| plaintiff loſes his preſentation pro hac vice, but ſhall recover.two 


years' full value of. the church from the defendant the pretended 
patron, as a ſatisfaction for the turn loſt by his diſturbanee: or, 


in caſe of his inſolvency, he ſhall be impriſoned for.two:yedrs*. 
But Fig the: church 4 remains. ſtill void at the end of the ſuit; then 
. whichever party the preſentation is found to belong to, whether 


plaintiff or defendant, ſhall have a writ directed to the biſhop ad 
admittendum clericum*;_ reciting the judgment of the court, and or- 
dering him to admit and inſtitute the elerk of the prevailing party; 


and, if upon this order he does not admit him, the patron may ſue | 


the biſhop i in a writ of "_ nun vn ee 4 n e * 1 


1 2 
nnn 


en the: pollefſory as 1 8 e. be alſo had (as hath 


before been incidentally mentioned) a writ of right of advouſon, 
' which reſembles other writs of right: the only diſtinguiſhing ad- 


vantage now attending it, being, that it is more concluſive than a 
quare impedit ; ſince to an action of guare inpedit a recoyery * 
in a writ 0 right may: be pleaded: in a 12d novieed d Baden 
[7 IMPLE 00G 15.3368 
Tur ERE is no Imitation with ds to the time hi which 
any actions touching advowſons are to be brought; at leaſt: none 


later than the times of Richard I and Henty III: for byiſtatute 


1 Mar. |. 2. c. 5. the ſtatute of limitations, 32 Hen. VIII. c. 2. 
is declared not to extend to any writ of right of advowſon, quare 
impedit, or aſſiſe of darrein preſentment, or jus parronatus. And 
this upon very good reaſon: becauſe it may very eaſily happen that 
the title to an advowſon may not come in queſtion, nor the right 


have opportunity to be tried, within ſixty years; which is the 


longeſt period of limitation aſſigned by the ſtatute of Henry VIII. 
For ſir Edward Coke tells us, that there was a e of one of 


Stat. Weſtm. 2. R. e. 5. x 3. id. 47. 


F. N. B. 38. * 1 Inſt. 11 f. * 
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of Chelsfield cum Farnborough in Kent, 


continued 101 years; of whom the former 


* 
Be: 
N 


v4 


251 4 


umbent there above fifty years; 


” - 


and died in 1751. 
Stat. 3 Jac. I. e. 5. 


vor are inſtances wanting wherein two ſucceſſive incumbents have 
ntinued for upwards of a hundred years. 
ents been the clerk of a uſurper, 
via r it would have been neceſſary and unavoidable 
e caſe of a diſpute, to have recurred back above a 
century, in order to have ſhewn a clear title and ſeiſin by preſen- 
tation and admiſſion of the prior incumbent. | But though, for 
theſe reaſons,” a limitation is highly improper with reſpe© 
to the length of time; yet, as the title of advowſons is, for want 
of ſome limitation, rendered more precarious than that of any other 
heteditament, it might not perhaps be amiſs if a limitation were 
eſtabliſhed with reſpect to the number of avoidances ; or, rather, 
if a limitation were compounded of the length of time and the 
number of avoidances together: for inſtance, if no ſeiſin were ad- 
mitted to be alleged in any of theſe writs N . th after wh 
ym _ three nenden were e 


Had therefore the 


or had been 


t only 


© 


- Ina writ of quare. | inpodit; which i is | almoſt the only real ac- 
tion that remains in common uſe, and alſo i in the aſſiſe of darrein 
preſentment, and writ of right, the patron. only, and not the 
clerk; is allowed to ſue the diſturber. 
aQs of parliartient®, there is one ſpecies of preſentations, i in which 
a remedy, to berfued in the temporal courte, is put into the hands 
of the clerks preſented, as well as of the owners of the advow- 
ſon. I mean the preſentation to ſuch benefices, as belong to 
roman catholic patrons; which, according to their ſeveral coun- 
ties, are veſted in and ſecured to the two univerſities of this king- 
dom. And particularly by the ſtatute of 12 Ann. ft. 2. c. 14.4. 4. 
a new method of proceeding is provided; viz. that, beſides 55 
writs of quare impedit, which the univerſities as patrons are en- 
titled to n ice . their clerks, may be at liberty to file a 


But, by virtue of feveral 


* ” W 4 — 


* The two lan ebnet of oy ns was admitted in 1650, che latter i in 1700, 


1 W. & M. c. 26. 


12 Ann. ſt. 2. c. 14. 11 Geo. II. c. 17. 
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vm, 4 rn 9 winch this ncht oß advontſon is: 


mace, of ach, alone, Waere ds fox fide toe fn 


dation; without — put) a6 ont dach gra ar — 
i 2, partigulaz:lawy; and. calculgted for a par ; 


in no. inflance, but this docs the, common/ low bent tha e. 
bimſelf, tg, inferfers in lecayering nk; | 


regard. Nadi Hays to his ſagred ed. funchi 


ee whom an they; bete ce abet in n 
Ks, for the benefit of papiſts, in 
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en ene 40g: ale (by: ebe, Fawate 22. Gro, IE) wa 
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afterwards tg have the: advantage... Tov hefdes that be bas (a 


wax before obſerxed) ne tempoaL right in him till afterinſtitutian 
and induction; and, as he therefore gar 


ſequently entitled to no remedy; this excluſion of the clerk from 


is Can» 


bein, 88 Gs. Aeta from, the very. great; bonpuy and 
n. For: it logks 
upon ch e cure of fouls. Wc ardpans ape rtapt a taſks ta he 
eagerly ſought. for by any. ſerious, clergymaps, and, therefqre.will 


not permit 1155 to u openly at law, for a charge hire. 


Which it, pref umes h Re enen with Aileen. ank 


B v T. When the clerk i is in fall paſeſlion, of the N ahe"rhey the 


aw gives him t 26 9s poſſeſſory remedies to recover his glebe, 
his rents, his tithes, and other ecclefiaſtical, dues, by writ, of 
entry, afliſe, . ce debt, or treſpaſz, (as the, caſe may hap- 


pen) which it furniſhes to the owners of. lay property. Vet he 


ſhall not have a writ of right, nor, ſack. other ſimilar writs, as are 


grounded upon the mere right; becauſe he hath not in him the 
intire fee and right!: but he is intitled to a ſpecial remedy called 


a. writ. of juris urrum, which is ſometimes ſtiledthe parſor's writ. 


N. B. 49, 
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eſtion are frankalmoign be- 
the demandant, or elſe the lay fee of _ 
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fince the predeceflor's But ſince the re- 


nun ne 13 Eliz. c. 10. whereby the alienation of 
m of che lande of the 


church, is Gino to be abſolutely v 
little uſe, unleſs where the parſon himſelf has been defe HH 

ears”; far the ſucceſſor, at any competent | 3 
>the: benefice, may enter, or bring an eject- 1 
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Joo 0 in the ings preceding gia ehen the i ia: ü 
| AS, 5 wrongs, chat a be offered by one fub- . 


0 of the kin 5 ſignified by his original writs returnable in x: 
his ſeveral courts of juſtice, which thence derive a juriſdiction of Tz 
examining and determining the complaint ; ; I proceed now to in- : 
quire of the mode of redrefling thoſe injuries to which: the'crown 
itſelf is a party: which injuries are either where the crown is the 
aggreſſor, and which therefore cannot without a ſoleciſm admit of 
the ſame kind of remedy*; or elſe is the ſufferer, and which then 
are uſually remedied by peculiar forms of proceſs, appropriated to 
'- the royal prerogative. In treating therefore of theſe, we will 
conſider firſt, the manner of redreſſing thoſe wrongs or injuries 
which a ſubje& may ſuffer from the crown, and then of redrefling 


thoſe which the crown may receive from a * 


* 


1. Tu ar the Wick can do no wrong, is a neceſſary and fun- 
damental principle of the rd conſtitution: meaning only, 
as has formerly been obſerved , that, in the firſt place, whatever 

may be amiſs in the conduct of public affairs is not chargeable 


2 Bro. Abr. t. petition. 12. t. prerogative. S. © Book I. ch. 7 pag. 243—246. 
perſonally 
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Ch. 17% * 1 
1 perſonally on the king nor is 15 high his miniſters, accountable 


for it to the people: and, ſecondly, that the prerogative of the 


# 


crown extends not to do any injury; for, being created for the : 


benefit of the people, it cannot be exerted to their prejudice*. 
Whenever therefore it happens, that, by miſinformation or inad- 


vertence, the crown hath been induced to invade the private rights 


of any of it's ſub fers. though no action will lie againſt the ſo- 
vereign *, (for Who ſ ſhall co ; 
furniſhed the ſubject with a decent and reſpectful mode of re- 
moving that invaſion, by informing the king of the true ſtate of 
the matter in diſpute: | and, as it preſumes that to know , an 
injury. and to redręſi it are inſeparable in the royal breaſt, it then 
iſſues as of courſe, in the king's own MAE, his orders to his 
__ to do razed to the yorey OO? 


* 


Tur diſtance eren the ſovereign EF his gege- is fuck, 


Pi it rarely can happen, that any perſonal i injury can imme- 
diately and directly proceed from the prince to any private man: 


mand the king *?) yet the law hath 


and, as it can fo ſeldom happen, the law in decency ſuppoſes that 


it never will or can happen at all; ' becauſe it feels itſelf incapable 
of furniſhing any adequate remedy, without infringing the dig- 
nity and deſtroying the ſovereignty of the royal perſon, by ſet- 
ting up ſome ſuperior . power with authority to call. him to ac- 
count. The inconveniency therefore of a miſchief that is barely 


poſſible, is (as Mr Locke has obſeryed*) well recompenſed by- the 


peace of the public and ſecurity.of the government, in the per- 
ſon of the chief magiſtrate being ſet out of the reach of coer- 
cion. But injuries to the rights of Property can ſcarcely be com- 


mitted by the crown without the intervention of it's officers; 3 


for whom the law in matters of right entertains no reſpect or 
delicacy, but furniſhes various methods of detecting the errors 
or miſconduct of thoſe agents, by whom the king has deen de- 
ceived, and induced to do a temporary injuſtice. 
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| o, ule, Where the 


; fot droit fait al partie (let right be done to the party i 


Baox. 


lt! Nala doe linen ain FL 1 21. 0 0 Of £0 vile 
from: the, crown, of either e or yet eee — 4 
petition & droits. of beiten of right, which ate ogg ird 


proſecuted either in de ncery ee by The formeris 
Is, and the Nee N ſuch a de dae | 
title of che crown, grounded on facts diſcloſed in the petition 
itſelf; i in which caſe he muſt be careful to ſtate eee 
title of the crown, otherwiſe the petition ſhall abate : | 


upon. this/anſwer being endorſed ot undertwritten- by the king, 


miſſion ſhall iſſue to inquire of the truth of this Gaggaſtion®; | 
after the return of which, the king's attorney is at libetty' to 
plead i in bat; and the merits ſhall be determined upon iſſue or 
demutrer, as in ſuits. between ſubje& and ſuhjeck. Thus if a 
diſſeiſor of lands, which are holden. of the crown, dies ſeiſed 
without any beir, whereby the king is prima facie intitled to the 
lands, and the poſſeſſion is. caſt on him either by inqueſt of office, 


or by act of law withaut any office found no the diſſeiſee thatl 
the 


uh 


N 


haye remedy; by petition. of right, ſuggeſting he title of the 
crown, and his own ſuperior tight before the diſteiſin made. But 

where the right of the party, as well as the tight of the crown, 
appears upon record, there the party ſhall have mantrans de droit, 
which is putting in a claim of right grounded on facts already 
acknowleged and eſtabliſhed, and praying the judgment of the 
court, whether upon thoſe facts the king or the ſubje& hath: the 
right. As if, in the caſe. before ſuppoſed, the whole ſpecial mat 

ter is found by an inqueſt of office, (as well the diſſeiſin, as he 
dying without any heir) the party grieved ſhall haue monfirans de 
droit at the common . 850 But as this ſeldom. a 


£ Bro, Abr. 2. prervg. 2. Fitzh. br, t. 3J State Tr. vii. 134. = 
error. 8. | 2 skin. 608. Raſt, Entr. 1 r 

1 ·˙ IT 1 Bro. Abr. t. petition, 20. 4 Rep. 58, 

i Finch. L. 256, = 4 Rep. 55. the 
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Let to we e aggrieved. | 


by e was much enlarged and Nee almoſt univerſal by 


ſeveral ſtatutes, particularly 36 Edw. III. c. 13. and 2 & 3 Edw. VI. 


c 8. Which alſo allow inquiſitions of office to be traverſed or 
Ia; 0 erever the right of a ſubject is concerned, except in 


a a very few caſes . Theſe proceedings are had in the petty bag 
office in the court of chancery : and, if upon either of them the 
right be determined againſt the crown, the judgment is, quod 


manus domini ray amoveantur et poſe o reſtituatur petenti, ſalvo 


terpoſition of his own officers to nen the ſeiſin from the 


- 


u. Tx HE eee of rodrefiing fuch injuries a as the crown : 
may receive e from a eng wy 5 | 


F 


26} By fach uſual common Jaw actions, as are confiftent 1 
the royal prerogative and dignity. As therefore the king, by tea- 
ſon of his legal ubiquity, cannot be diſſeiſed or diſpoſſeſſed of any 


real property which is once veſted in him, he can maintain no 
action which ſuppoſes a diſpoſſeſſion of the plaintiff; ſuch as an 
aſſiſe or an ejectmentꝰ: but he may bring a guare impedit*, which 


always ſuppoſes the complainant to be ſeiſed or poſſeſſed of the 


advowſon : and he may proſecute this writ, as well as every 


other, as well in the king's bench as the common pleas, or in 
whatever court he pleaſes. 80 too he may bring an action of 
treſpaſs for taking away his goods; but not for breaking his cloſe, 


or any other injury done upon his ſoil or poſſeſſion”. It would 


be equally tedious and difficult, to run through every minute 


* Skin, 608. e Iia. 459. | 
* 2 Inſt. Gas. Raſt, Entr. 463. * Bro, Abr. f. prerogative. 29. 
Finch. L. 460. t F. N. B. 32. 
41.21 Jac. I. c. 2. 9 Geo. III. c. 16. Bro. Abr. t. prerog. 130. F. N. B. go. 
. 11 diſtinction 


| | VO * „ 1 257 
the Wa by petition was extremely tedious and expenſive, that 


jure domint regis* ; which laſt clauſe is always added to judgments 
againſt the king, to whom no /aches is ever imputed, and whoſe 
right (till ſome late ſtatutes*) was never Ad by any limita- 
tion or length of time. And by ſuch judgment the crown is in- 
ſtantly out of poſſeflion*; ſo that there needs not the indecent in- 


** 


1 : Firrnyr T. 
aiſtinQicn that might be gleaned from our antient books with 
repard to this matter; nor is it in any degree neceſſary, as much 


_ eaſier and more effectual remedies are uſually obtained by fach 


prerogative des 2 2 CO are Aae confined" to vir 
hrs A * 5 N 1 | | 8 8 Ry A ug 3 Toh Ho + 
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2. 06% is er 01 ane if e ape v Which is 
quiry made by the king's officer, his ſheriff, coroner, or Fry 
rs el virtute Men, or by writ to them ſent for that purpoſe, 
or by commiſſioners ſpecially appointee 
that intitles the king to the poſibſſion of 'lantts'or tenements, 
goods or chattels . This is done by a jury of no determinate 


number; being either twelve, or leſs, or more. As, to enquire, 


vhether the king's tenant for life died ſeiſed, whereby the re- 
verſion acerues to the king: whether A, who held immediately 
of the crown, died without heirs; in which caſe the lands belong 
to the king by eſcheat: whether B be attainted of treaſon ; 
whereby his eſtate, is forfeited to the crown : whether C, who 
has purchaſed lands, be an alien; which is another cauſe of for- 
feiture: whether D be an idiot a nativitate; and therefore, to- 
gether with his lands, appertains to the cuſtody | of the king: 


and other queſtions of like import, concerning both the circum- 


ſtances of the tenant, and the value or identity of the lands. 


Theſe inqueſts of office were more frequently in practice than at 


preſent, during the continuance of the military tenures amongſt 
us: when, upon the death of every one of the king's tenants, 


an inqueſt of office was held, called an inquifitio poſt. mortem, to 


enquire of what lands he died ſeiſed, who was his heir, and of 


what age, in order to intitle the king to his marriage, wardſhip, 


relief, primer-ſeifn, or other advantages, as the circumſtances of 
the caſe might turn out. To ſuperin 


* 


king Charles the ſecond, together with the 1 N | tenures 
2 which it was founded. 


Finch. L. 323, 43 5+ 


concerning any matter 


intend and regulate theſe en- 
quiries the court of wards and liveries was inſtituted by ſtatute 
32 Hen. VIII. c. 46. which was aboliſhed at the reſtoration of 


Wir n 


W 1.0 6 „ 1 5 458 


1TH 3 . the i tain office dull re- 
n in \ forges and are taken upon proper occalions z, being ex- 
not only to lands, but alſo to goods and chattels perſonal, 


tries a man for treaſon or felony, every coroner's inqueſt that fits 


upon a fels de ſe, or one killed by chancemedley, is, not = 


with regard to chattels, but alſo as to real intereſts, in all re- 
ſpects an inqueſt of office: and if they find the treaſon. or felo- 
ny, or even the flight of the party accuſed (though innocent) the 
king is thereupon, by virtue of this office. found, intitled to have 
his forfeiqures ; and alſo, in the caſe: of chancemedley, he or his 
grantees. are entitled to ſuch things, 9 0 * of dba 9 have 
ca tothe death of the: Posty. 

„Tabs 2 of alles were dented 45 "RS as an authentic 
means: to give the king his right by ſolemn matter of record; 


without which he in general can neither take, nor part from, any 


thing v. For it is a part of the liberties of England, and greatly for 
the lafoty of the ſubject, that the king may not enter upon or ſeiſe 
any man's palſeſions upon bare ſurmiſes without the interyention 
2 a jury x. It is however particularly enacted by the ſtatute 
xt king ſhall have the forfeiture inſtantly, without any inquiſi- 
tion of office. And, as the king hath no title at all to any pro- 
perty of this ſort before office found, therefore by the ſtatute 


18 Hen. VI. c. 6. it was enacted, that all letters patent or grants 
of lands and tenements before office found, or returned into the 
exchequer, ſhall be void. And, by the bill of rights at the re- 
volution, 1 W. & M. ſt. 2. C. 2. it is declared, that all grants 


and promiſes of fines and forfeitures of particular perſons before 
conviction (which is here the inqueſt of office) are illegal and 


void; which indeed was the law of the land in Loy reign of 


Edward the third”. 


Fisch. L. $2. | 7 2 Inſt. 48. | 
* Gilb. hilt, exch. 132. Hob. 347. I i 2 WIT 


2 a Oe rode, and the like; and eſpe · | 
cially a as to forfeitures: for offences. | For every jury Which 


III. c. 20. that, in caſe of attainder for high treaſon, 


ed a ſudject in the liks'caſe would have | 
the king ſhall receive all the meſne ot 


fnding of Sh dry the! — eye not only have his petition 
of right, which diſcloſes new facts not found by the office; and 
Bis een de droit, which relies on the facts as found; but 
alſo he may (for the moſt part) rravenſe or deny the matter of 
fact itſelf, th put it in à courſe of trial by the common law | po 
ceſs of the court of chancery: yet ſtill, in ſome ſpecial eaſes, 
he hath no remedy left but a mere petition of right *,- Theſe 
averſes, as well as the monſtrans de droit, were greatly enlarged 


and regulated for the benefit of the ſubject, by the ſtatutes 
Fore-mentioned, and others. And in the traverſes thus given 
by ſtatute, which came in the place of the old petition of right, 
the party traverſing is conſidered as the plaintiff*; and muſt there- 
fore make out his own title, as well as impeach th the < 
and then ſhall have Nen WO nanus _— Pa the anovean- 
ok # Ge. IR: x 5 0 0 | 


3. a wander xhw-0 crown hdr b unadviſedly + any: Min 15 
by letters patent, which ought not to be granted*, or where the 
Ne, wen done an en thas amounts to a nee of the 


* 


2 Finch, * 325, 0% 1-3} arte 25 at, in BL: 13. Wars Bo. IU 
28 Edw. I. ſt. 3. e. 9 5 | | t. 13. 2 & 3 Edw. VI. c. 8. 
d Finch, L. 324. I 4 Law of niff prius. 22. 

1 0 5 . © See book I. ch. 22. 
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peal the patent is by writ of hire facies 


um the thing granted 3. vr, if * be 


5 . enen uſc his royal name for -epe: 
the kings: he ae er the land over to another, be who is | grieved 
thereby, and traverſes the office itſelf, is intitled before iſſue 
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recovering money or other conmeles” or for obtaining ſatisfaRion 
in damage for any perſonal e committed in the lands or 
other poſſeſſions of the crown. It differs from an information 
| filed in the court of king's bench, of which we ſhall treat in the 
5 book; in that 7415 is inſtituted to redreſs a private wrong, 
by which the property of the crown is affected, 2hat is calcula- 
ted to-puniſh ſome public wrong, or heinous miſdemeſnor in the 
defendant. It is grounded on no writ under ſeal, but merely 
us otimation of the king's officer the attorney- general, who 
« gives the court to underſtand and be informed of” the matter 


is — as in ſuits between ſubject and ſubject. The moſt uſual 
aformations are thoſe of intruſion and debt: intrufion, for any 
. committed on the lands of the crown ', as by entering 
thereon without title, holding over after a leaſe is determined, 
taking the. profits, cutting down timber, or the like; and debt, 
upon any contract for monies due to the king, or for any forfei- 
ture due to the erown upon the breach of a penal ſtatute. This 
is moſt commonly uſed to recover forfeitures occaſioned by tranſ- 
greſſing thoſe A wajch are e enacted for the eſtabliſhment and 


I Dyer. 1 . - 1 Bro, Abr. 1. ſcire fucius. 6. 188. 
1 220. 4 Ind 6. 2 *» os 375. 
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i en to Ep e the king is bound of right to permit him 


| ec juer: by .1 13 attorney general, is a method of ſuit for 


in queſtion 3 upon which the party is put to anſwer, and trial 
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* Dana Bb un, 
Gnas: K Weesen 6 5 others, which regard: mere matters di | 
- and public conteieng, ben uſualhy left to be inforred 
by do NE on informers, in the gui —— 
0 which we haye: formerly ſpoken But after the attorney 
general ee e eee enn, noſothet 
| chen gad fapproſeds to become che property of the 
crown, and no man appears: to claim them, or:;td) diſpute the 
title of the king. As antiently in the caſe of treature-qrove; 
wrecks, waifs, and eſtrays, ſeiſed by the king's officer for his uſe: 
Upon ſuch ſeiſure an information was uſually filed in the king” 8 

nd a prodlamation was made for the 
woner dit any) to come in and claim the effects; arid at the fame 
| there iſſued a commiſſion of apprazſement to value the goods 
in the officer's bands: after the return of which, and a fecond 
proc ion had, if no claimant. appeared, the goods were ſup- | 
poſed derelict, and condemned to the uſe of the crown. And 
when, in later times, forfeitures of the goods themſelves, as 
well as penal pradleies on the parties, were inflicted by act 
for tranſgreſſions againſt the laws of the cuſtoms 
1 exciſe, the ſame: . was adopted in order to ſecure ſuch | 
asses goods for the public uſe, SR a the « offer RG 
ec ence ee af e bas CCC bs oh 
5. A MA 4 e e is e e nature er ny oY ! 
right for the king, againſt him who claims or ufurps any office, 
franchiſe, or liberty, to inquire by what authority he fupports | 
his claim, in order to determine the 2 It lies alſo in caſr 
of non-uſer or long neglect of a franchiſe, or miſ- uſer or abuſe 
of it; being a writ commanding the deſendant to ſhew by what 
warrant he exerciſes ſuch a neee any grant 
of it, or having forfeited it by neglect or abuſe. : This was ori- 
ginally returnable before the king's Juſtices 2 at Weſtminſter? ; but 


8e pag. 166. Re + 5 7 Finch. L. 322. 2 Inſt. 28 2. Te | 
» Hard, 201, ; « Old Nat. Brev. fol. _ edit. 1534: 
© Gilb. hiſt, of exch. ch. 13. | 
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tutes of 9 foie New, I. e. 1. and 18 Edw. I. Rt. 2. 
| but Ance tl 


-ommiſſioners "of "afſiſe, the judges on the ſeveral circuits, this 
branch of the "ſtatutes hath loſt it's effect; and writs of ge 


mi ed before the king's juſtices at Weſtminſter. And in caſe of 
dement for the defendant, he ſhall have an allowance of his 
franchifs but in caſe of judgmen 
party is intitled to no ſuch Ranchite or hath diſuſed or abuſed 
it, the franchiſe is either ſeiſed into the king s hands, to be granted 
out again ts whomever he (halt pleaſe; or, if it be not ſuch a 


franchiſe as may ſubſiſt in the hands of the crown, there is 


ty "vows e it“. 


: Acre . of er, S torn out the: Da 
PET EY A vn : TAO IT oy 


= 


TA E judgment on a writ of quo warrun 


| 0 in the na- 


ture of a writ of right) is final and concluſive even againſt the 


crown. Which, together with the length of it's proceſs, probably 
occafioned that diſuſe into which it is now fallen, and introduced 
a more modern method of profecution, by 
the court of king's bench by the attorney general, in the nature 
of a writ of quo warrunto; wherein the proceſs is ſpeedier, and 
the judgment not quite ſo deciſive.” This is properly a criminal 
method of proſecution, as well to puniſh the uſurper by a fine 
for the uſurpation of the franchiſe, as to ouſt him, or ſeiſe it 
for the crown : but hath long been applied to the mere purpoſes 
Pe 

wrongful. poſſeſſor; ; hors fine! 19 8 horfiinal _ 


| DvniNG the vietint proceedings chat book pack in the latter 
end of the reign of king Charles the ſecond, it was among ether 
things eh, expedient to nE. model molt of the corporation 
towns in the kingdoin ; for forages todd os of thoſe bodies 


7 1 Raft, Entr. 540 Co. Jac. 289. 1 Show. 280, | 


* 2 Inſt, 498. 5 | 1 7 1 Sid. 86. 2 Show. 47. 12 Mod. 225. 


were 


263 
0 only before the Aaanees in eyte, by Virtwe of the fla 


ole juſtices have given place to the king 8 temporaty 


_ warratito (if brought at all) muſt now be proſecuted and deter- 


t for the king, for that the 


formation filed in 


. trying the civil right; ſeiſing the franchiſe, or ouſting the 
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named all their magiſtrates. This exertion of power, though 


PRT VIA P's 


were A iis heir charters, and: information 

the nature of gue warranto were brought againſt 6 wing upona . 

fuppoſed, or frequently a real, forfeiture of thei: cite by | 
neglect or abuſe of them. And the conſequence Was, | 

liberties of moſt of them were ſeiſed into the hands of the king, | 

who granted them freſh charters with ſuch alterations as were 

thought expedient; and, during their ſtate of anarchy, the crown . 


perhaps in ſummo jure it was for the moſt part ſtrialy legal, gave 
a great and juſt alarm; the new-modelling of all corporati 
being a very large ſtride. towards eſtabliſhing arbitrary power : 2 
and therefore it was thought neceſſary at the revolution to bridle 
this branch of the prerogative, at leaſt ſo far as regarded the 
metropolis, by ſtatute 2 W. & M. c. 8. which enacts, that the 
franchiſes of the city of London ſhall never be forfeited 5 e 
for ld cauſe ame 964 57 i K 


.T His tation" is e now . to ah eiten of 
orporation diſputes between party and party, without any inter- 
vention of the prerogative, by virtue of the ſtatute 9 Ann. c. 20. 
which permits an information in nature of quo warranto to be 
brought with leave of the court, at the relation of any perſon 
deſiring to proſecute the ſame, (who i is then ſtiled the re/ator) 
againſt any perſon uſurping, intruding into, or unlawfully hold- 
ing any franchiſe or office in any city, borough, or town corpo- 
rate; provides for it's ſpeedy determination; and directs that, if 
the defendant be convicted, judgment of ouſter (as well as a fine) 
| may be given againſt him, and that the relator ſhall pay « or re- 
ceive coſts ———_ 8 to the event of the ſuit. 


6. Tx HE writ of a is "yy andy by the Sag b 
9 Ann. c. 20. a moſt full and effectual ee in the firſt place, 
for refuſal of admiſſion where a perſon is intitled to an office or 
place in any ſuch corporation z and, ſecondly, for wrongful re- 
moval, when a perſon is legally poſſeſſed. Theſe are | aries, 


See pag. 110. 


for 


x zh redreſs fo arty inter. d thay be 1d 5 
affiſe e wen vi hoe een ſeb concern the 7 ble ah 
may affeerrhe adminiſttation of Juſtice, this pretogative writ Ao 

inſues font che court oe kin $ . cömmanding, upon good 

ufe fen party och? be adm 
its office. And the ſtatute tequites, chat a bett 
be 3 made to the firſt writ of mandamus; which re- 

turn may be pleaded to or traverſed by the profecator, and His 
antagoniſt may reply, take iſſue, or Kante and the ſame pro- 
eesdings may be had, as if ow _ on the caſe had been brought 
for taking a falſe return! ald, aft f Judgment obtained for tlie 

ofecutor, he ſhall have 4 te, writ of nandamut to com- 
pel his admiſſion of reftitution'; Which latter (in cafe of an cl 
tion) is effected by a writ of reſtitution“. 86 that now the writ 
of mandambe, in caſes within this flatute, 18 Ih the nature of ay 
action, and a a writ of efror may be had thereoh?.” | 1 a; n Oe 


* $74 * ele 4 . T8715 


F it of nundumus may allo be ilſued, in dane of 
ts Mature 11 Geo. I. C. 4. in caſe Within the regular time fio 
election all be made 6f the mayor ot other chief officer of any 
city, borough, or town corporate, or (being made) it ſhaft aftet- 
watd$'become void; to fequire the electors to proceed to election, 


and proper courts to be held for 1 þ and N bir 11 7 
magiſtrates fo reſpedtively ehoſfen. 


Wr kiye now gone Wrong h the whole cirele'of civil 18 unte, 
and the redreſs which the 158 of England Hate anxioufly pro- 
vided for each. In which the ſtudent cannot but obſerve, that 
the main difficulty which attends their diſcuffion ariſes from 

their great variety, which is apt at our firſt acquaintance to breed 
a confuſion of ideas, and a kind of diſtraction in the memory: 

a difficulty not a little increaſed by the very immethodical ar- 
rangement, too juſtly complained of in our antient writers; 
but which will Ey. fl wear away When 5 come to ber re- 


Rey 76. des > wg 3 
vol. III. „ Conſidered, 


5 = NG CR ge vat our. anceſtors — 3 5 bin then. 
Terms of art there will unavoidably be in all, ee the eaſy ; 
| eonception and thorough comprehenſion. of which mult ge- 

v pend upon frequent uſe: and, the more ſubdixided any, — of 
ſeience is, the more terms muſt be uſed to expreſs the nature of 
theſe ſeveral ſubdiviſions, and mark out with ſufficient preciſion 
the ideas they are meant to convey. This difficulty therefore, 


of theſe ſeveral remedies. 


5 not find a remedial Mk. conceived i in ſuch terms aß are 518 — 
perly adapted to his own particular , grievance. "Ae 


LV ATE Baer HL 


howeyen great it may appear at firſt view, will ſhrink to nothing 


upon a nearer approach; and. be.rather,adyantagequs.than of any 


diflervice, by imprinting a Fe. and dit ir nct notion of the nature 
And, ſuch as it is, it ariſes princi- 


pally from the excellence of out Engliſh laws; which adapt their 


redreſs exactly to the circumſtances, of the injury, and do not 
furniſh one and the ſame action for di 
impoſſible to be brought. within one and the fame deſcription 3 


ferent wrongs, Which are 


whereby every man knows what fatisfaction he is entitled to e 
pect from the courts of juſtice, and as little as poſſible is left in 
4 breaſt of the judges, whom the law appoints to adminiſter, 
tha not to preſcribe the remedy... And. I may venture to affirm, 
Rag there is hardly a bie injury, t at can be offered either to 
n ther, for which the party injured 


perſon o r property of 


In the ent 3 actions which we have curſorily e ex- 


g 


plained,, as debt, treſpaſs, detinue, action on the caſe, and the 
like, it is eaſy to obſerve how plain, perſpicuous, and ſimple the 


remedy 1 is, as chalked out by. the antient common law. In real 7 


actions for the recovery of landed and other permanent property, 
as the right. is more intricate, the. feodal or rather Norman re- 


medy by real actions is ſomewhat more complex and difficult, 


and attended with ſome delays. And ſince, in order to obviate 
thoſe difficulties, and retrench thoſe delays, we have permitted 


the rights of real property to be drawn into queſtion in mixed 


or perſonal ſuits, we are (it muſt be owned) obliged to have re- 
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and Hiſtory, o our Preſünt ban of remedial Juriſprudence (in 
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tution, and which therefore can never be cured; without hazard 
ing eyery thing that is dear to us. In abſolute governments, when 
new arrangements of property and a gradwat change of manners 
have deſtroyed the original ideas, on which the laws were deviſed 
and eſtabliſhed, the prince by his edict may promulge a new 
code, more ſuited to the preſent emergencies. But when- laws 

are to be framed by popular aſſemblies, even of the repreſenta- 
tive kind, it is too Herculean a taſk to begin the work of legiſ- 


lation afreſh, and extract a new ſyſtem from the diſcordant opi- 


nions of more than five hundred counſellors. A ſingle legiſlator 
or an enterprizing ſovereign, a Solon or Lycurgus, a Juſtinian or 
a Frederick, may at any time form a conciſe, and perhaps an 
uniform, plan of juſtiee; and evil betide that preſumptuous ſub- 
jet who queſtions it's wiſdom or utility. But who, that is ac- 
quainted with the difficulty of new-modelling any branch of our 
ſtatute laws (though relating but to roads or to pariſh-ſettlements) 
will conceive it ever feaſible to alter any fundamental point of the 


common law, with all it's appendages and conſequents, and ſet 


up another rule in it's ſtead? When therefore, by the gradual in- 
fluence of foreign trade and domeſtic tranquillity, the ſpirit of our 


military tenures began to decay, and at length the whole ſtruc- 


ture was removed, the judges quickly perceived that the forms 
and delays of the old feodal actions, (guarded with their ſeveral 
outworks of eſſoins, vouchers, aid-prayers, and a hundred other 
formidable intrenchments) were ill ſuited to that more ſimple 
and commercial mode of. property which ſucceeded the former, 
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erty) zppear the moſt intricate 
and OF" ever was adopted by a Wwe agen u neige 
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attentively eveidered, to be one of thoſe troubleſome, but not 
dangerous, evils which have their root in thi frame of our confti- 
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change and alienation. Vet they wifriy avoided toljoleing di 
Seat legiſlative. revolution: in the old eſtabliſned 
might have been frodugttve of conſaquenges tore 5 
extenſive that the moſt penetrating genius could foreſee} but lefe 
them as they were, to languiſh in obſcurity and-oblivion, and "un 
| deavoured by a ſeries of minute contrivances to accomm modate 


would have K ening for the mere 
| lihefal and enterprizing judges, who have G06 goal! — 
equity, to ſhew thom their ertur by py gs omiſſions" of 
the courts of law. And, fince the new expedients have been 
refined by the practice of more than a e century, and are 
known and underſtead, they in general anſwer the purpot 
doing ſpeedy and ſubſtantial — — 
de effrted by any great fundamental alterations. The only dif- 
fijculty that attends them ariſes from their fictions and'cireuitie; 
but, when once we have diſcovered the: Proper Se that lab: = 
rinth is caſily ervaded, 
in the days of n but dated up fon a modern inhabitant 
The moated-ramparts, the embattled towers, and the trophied 
halls, are magnificent and venerable, but uſeleſs. The inſerlor ; 
apartments, now converted into rooms of convenience, are chear-. 
ful and commodious, Ng) * e are erf ee _ 
| difficult. 111 


I this part of our icguidtiens I Anhwwites choughe it wy Sow 
to unfold, as far as intelligibly I could, the nature of theſe real 
actions, as well as of perſonal remedies. And this not only be- 
cauſe they are till in force, ſtill the law of the land, though 
obſolete and diſuſed ; and may perhaps, in their turn, be here- 
after with ſome neceſſary corrections called out again into com- 
mon uſe; but alſo becauſe, as a ſenſible writer has well obſerved®, | 


2 Hawk, Abr. Co. Liu. reef. 
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AVING, under the head of redreſs by fuit in courts, pointed 
out in the preceding pages, in the firſt place, the nature 
and ſeveral fecres of courts of juſtice, wherein remedies are ad- 
miniſtred for all ſorts of private wrongs z and, in the ſecond 
place, ſhewn to which of theſe courts in particular application 
muſt be made for redreſs, according to the diſtinction of inju- 
ries, or, in other words, what wrongs are cognixable by one court, 
and what by another ; I proceeded, under the title of injuries 
cognizable by the courts of common law, to define and explain the 
ſpecifical remedies by action, provided for every poſſible degree 
of wrong or injury; as well ſuch remedies as are dormant and 
out of uſe, as thoſe which are in every days practice, appre- 
hending that the reaſon of the one could never be clearly com- 
prehended, without ſome acquaintance with the other: and, I 
am now, in the laſt place, to examine the manner in which theſe 
ſeveral remedies are purſued and applied, by action in the courts 
of common law; to which I ſhall afterwards ſubjoin a brief ac- 
count of the proceedings i in courts of equity. 


- +. 


| an n W R 0. * LS © 
6 b 55 EO 8 467 $136 | 
. treating of e by — 5 at common \ low, I ſhall 
confine myſelf to the modern method of practice in our courts of 
judicature. For, though I thought it neceſſary to throw out a 
1 5 obſervations on the nature of real actions, however at pre- 
ſent, diſuſed, in order to demonſtrate the coherence; and unifor- 
3 mity of our legal conſtitution, and that there was no injury ſo 
obſtinate and inveterate, but which might in the end be eradi- 
cated hy ſome or other of thoſe remedial writs; yet it would be 
too irkſome a taſk to perplex both my readers and myſelf with 
Ae we, all the rules of proceeding in theſe obſolete actions; 
wh hich are frequently mere poſitive eſtabliſhments, the forma et 
figura judicii, and conduce very little to illuſtrate the reaſon and 
fundamental grounds of the law. Wherever I apprehend they 
may at all eee to this end, 1 ſhall endeavour to hint at them 
— ee | 


18 3 : {+-& . . 


Wu Ar NE, the Ate” may 3 in a this and the ſuc- 
ceeding chapters, is an account of the method of proceeding in 
and proſecuting a ſuit upon any of the perſonal writs we have 
before ſpoken of, in the court of common pleas at Weſtminſter ; 
that bein g the court originally conſtituted for the proſecution of 
all civil actions. It is true that the courts of king s bench and 

exchequer, i in. order, without intrenching upon antient forms, to 
extend their remedial influence to the neceſſities of modern times, 
have now obtained a concurrent juriſdiction and cognizance of 
civil ſuits: but, as. cauſes are therein conducted by much the 
ſame advocates and attorneys, and the ſeveral courts and their 
a judges have an entire communication with each other, the me- 
thods and forms of proceeding are in all material reſpects the 
fame in all of them. So that, in giving an abſtract or hiſtory 


of the Progreſs of a ſuit through the court of © common \ pleas, we. 


5 Is Jeduciag this Ss Audent from experience and de on the 
muſt not expect authorities to be conſtantly courts. The compiler muſt therefore be 

cited ; as practical knowlege is not ſo much frequently obliged to rely upon his own' 
to be learned from any books of law, as obſervations ; which in general he hath been 
| ſtudious 


cull at the ſame time give a genera 
ſtract will moreover afford us ſome general idea e che end 1 


all which conform (as near as" may be) to 


a 
: 


of the other two courts; taking notice eue * 
able difference in the local practice of each. And the ſamé ab- 


of a cauſe in the inferior courts of common law, thofe' in "cities 
and boroughs, or in the court-baron, of handred, or courity court: 
he example of the 
faperior tribunals, to which N 7 Coney” Fay 2 2 y be, i in | 
fome figo or other, nere 
4 145 + Pt 0} 2-148 * PrP es 1 
Tur Bolt Uke bs picuous way of confidering the lb. 
ie Beere us, will be (1 frre to purſue it in the order and 


method wherein the proceedings themſelves follow each other; 


rather than to diſtract and ſubdivide it by any more logical ana- 
His. The general therefore and orderly parts of a fuit are theſe F 
1. The original writ: 2. The proceſs: 3. The pleadings: 4. The 
iſſue or demurrer : 5. The trial: 6, The judgment, and it's 
ineidents: 7 806 The e in nature of grep 0 The 
Pr 3, dey: Aras vs or | abt wit; hi is this 
inn ing or foundation of the ſuit. When a perfon hath recei- 


| vel. an injury, and thinks it worth his while to demand a fatis- 


faction for it, he is to confider with himſelf, or take advice, what 
roles the law has given. for that} injury ; and thereupon is to 


 Radious to add, en of- 3 e ae A precty ae l 1 


might he had. To accompany and illuſtrate point of compoſſtion and; ſolid inſtructiun; 
theſe remarks, ſuch gentlemen as are de- fo that that which bears the lateſt edition 


ſigned for the profeſſion will find it neceſ- is uſually the beſt, But Gilber?'s hiſtory and | 
fary to peruſe the books of entries, autient prachier of the court of rommun. pleas is a book 
and modern; which are: tranſcripts of pro- of a very different Ramp : and: though (like 
ceedings that have been had in ſome par- the reſt of his poſthumous works) it has Tuf- 


ticular actions. A book or two of techni- fered moſt groſsly by ignorant or careleſs 


cal learning will alſo be found very conve- tranſcribers, yet it has traced out the reaſon 
nient; from which a man of a liberal edu- of many parts of our modern practice, from 
cation and tolerable | underſtanding may the feodal inftitutions and the primitive con- 


glean pro re nate as much as is ſufficient for KraQtion of cur comms, ina Wan e 


his purpoſe. Theſe books of pradiice, as they ingenious manner. 
make 
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Ch. 18. Wo „„ 273 
mk anplication- or fait to the er vn, the fountain of all juſ- 
tice, for that partic : remedy. which he is 9 
or adviſed to purſne. or For money due on bond, an action of 
debt ; for goods detained without force, an action of detinue or 
trouer; or, if taken wich force, an action of treſbaſs vi et armis; 
or, to try the title of lands, a writ of entry or action of treſpaſs 
in cjeftment's or, for any conſequential injury received, a ſpecial 
action on the caſe... To this end he is to ſue out, or purchaſe by 
paying the ſtated fees, an original or original writ, from the court 
of chancery, which is the | officina juſtitiae, the ſhop or mint of 
juſtice, wherein all the king s writs are framed. It is a manda- 
r letter from the king in parchment, ſealed with his great 
ſeal*, and directed to = ſheriff of the county wherein the in- 
jury is committed or ſuppoſed ſo to be, requiring him to com- 
mand the wrongdoer or party accuſed, either to do juſtice to the 
complainant, or elſe to appear in court, and anſwer the accuſa- 
tion againſt him. Whatever the ſheriff does in purſuance of this 
writ, he muſt return or certify to the court of common pleas, 
together with the writ itſelf : which is the foundation of the 
juriſdiction of that court, being the king's warrant for the judges 
to proceed to the determination of the cauſe. For-it was a-maxim 
introduced by the Normans, that there ſhould be no proceedings 
in common pleas before. the king's juſtices without his original 
writ ; becauſe they held it unfit that thoſe juſtices, being = 
the ſubſtitutes of the crown, ſhould take cognizance of any thing 
but what was thus expreſſly referred to their judgment * How- 
ever, in ſmall actions, below the value of forty ſhillings, which 
are brought in the court-baron or county court, no royal writ 
18 neceſſary: but the foundation of ſuch ſuits continues to be (as 
in the times of the Saxons) not by original writ, but by plaint *; 4, 
that is, by a private memorial tendered in open court to the judge, 
wherein the party injured ſets. forth his cauſe of action: and the 
judge is bound of common right to adminiſter juſtice therein, 
without any ſpecial nete from the kus Now indeed even 
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OR le rnAL writs are either level er pernp ry; or, in 
the any nag or dur Kere hey are'cither a fraccrpe; or a te fe- 
fecttrim ©. © "aecipe is inthe alternative, commanding 
the defendant to do ne thing) required, or ſhew the reaſo here 
fore he hath not done it. The uſe f this writ is where 8 
ching certain is demanded by the plaintaff, which is in t be ver 
of the defendant” himſelf to perform; as, "to"reftore the poſſel- 
ſion of land, to pay à certain liquidated debt, to} pe mn 4 ſpe- 
_ cific covenant, to render an account, and the like hich 
caſes the writ is drawn up in the form of a ae e or command. 
to do thus or ew cauſe to the contrary; giving che defendant 
his choice, to redreſs" the injury or Rand the ſuit. The other 
fpecies of original writs is called a # fererit te ſecurum, from the 
words of the writ; which directs the ſheriff to cauſe the defen- 
dant to appear in court, without any option given him, f providec 
the plaintiff gives the ſheriff eatity effectually to proſecute 
Aan This writ is in uſe, where nothing is ſpecifically 
manded, but only a fätisfaction in general; to obtain which and. 
miniſter complete redreſs, the intervention of ſome judicature is. 
neceſſary. Such are writs of treſpaſs, or on the caſe, wherein. 
no debt or other ſpecific thing i is ſued for in certain, but only | 
damages to be aſſeſſed by a Jury. For this end the defendant i is 
immediately called upon to appear in court, provided the plain 
tiff gives good fecurity of proſecuting his claim. Both Hci 
of writs are reed, or witneſſed, in the king's own name; © wit-- 


e neſs ourſelf at Weſtminſter,” or r wherever the chantely bares A 
be held. 0 8 5 Fo 37g ff 4 ene 


wy # 


7 Finch. L. 257. | 1 Append, No. II. F. 1. 
7 Append. No. III. f. 1. 
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are always returned as the ſtanding pledges for this purpoſe. The 
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John Doe and Richard Roe 


antient uſe of them was to anſwer for the plaintiff; .who in caſe 


"Rs; 


for raiſing a falſe accuſation; and ſo the form of the judgment 


ED 
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rought an action without cauſe, or failed in the proſecution 
of ĩt When brought, was liable to an amercement from the crown 


nner as by the Gothic conſtitutions no per- 
ſon. was, permitted to lay a complaint againſt another, © a ſub 
Feribrure ut ſpecificatione trium te eftium, guad attionem vellet 


ſtill is b. In like many 


„egi; and, as by the laws of Sancho I, king of Portugal, : 
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Tu E naw? 0 on . ee the e is motto. to | appear; in 
court, and on which the ſheriff is to bring in the writ and report 


how. far he, has obeyed: it, is called the return of the writ; it 


being then returned by him to the king's juſtices, at Weſtminſter. 
And it is always made-returnable at the diſtance of atleaſt fifteen 


days from the date or Zefte, that the defendant may have time to 


come up to Weſtminſter, even from the moſt remote parts of the 
kingdom; and upon ſome day in one of the four term, in which 
the court 55 for he. diſpatch af. buſineſs. 
. terms are Wed by Mr. Selden to — been i in- 
ſtituted by William the conqueror: but ſir Henry Spelman hath 
clearly and learnedly ſhewn, that they were gradually formed 
from the canonical conſtitutions of the church; being indeed no 
other than thoſe leiſure ſeaſons of the year, which were not oc- 


cupied by the great feſtivals or faſts, or which were not liable to 


the general avocations of rural buſineſs. Throughout all chriſ- 


Finch. L. 189. 252 my & Mod. Un. Hiſt, xxii. 45. 
Stiernh. de j jure Got bor. J. 3. c. 7. 1 Jan. Ang. I. 2.4. 9. 
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extremely ſuperſtitious inthe obſervation of heir dies offs er nes 
fat went into a contrary extreme, and adminiſtred juſtice up- Wi. 
on all days alike. Till at length the churt h interpoſed: and er. 
empted certain holy ſeaſons from being profaned by he tumult 
of forenſic litigations. As, particularly, the time of advent 1 
chriſtmas, which gave riſe to the winter vacation; the time of 
tent and eaſter, which created that in the ſpring; the time of 
pentecoſt, which produced the third; and the long vacation, 
between midſummer and michi Imas, which was allowed 
ne hay time and harveſt. All ſundays alſo, and ſome peculiar feſ- 
tivals, as the days of the purification, aſcenſion, and ſome others, 
were included in the fame prohibition; which was eſtabliſhed | 
Ne canon of the church, A. D. 517. and was fortified by an 
imperial conſtitution of the" en ee n ene r n in 
the Theodofian code”. r eee 
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brunn 1 our own legal Ehnhseutkes“ came to be 
ended; the commencement and duration of our law terms were 
appointed with an eye to thoſe canonical prohibitions; and it was 
ordered by the laws of king Edward the confeffor®, that from 
advent to the octave of the epiphany, from eee to the 
octave ef eaſter, from the aſcenſion to the octave of pentecoſt, 
and from three in the afternoon of all faturdays till monday 
morning, the peace of God and of holy church ſhall be kept 
throughout all the kingdom. And ſo extravagant was afterwards 
the regard that was Paid to theſe holy times, that though the 
author of the mirror ' mentions only one vacation of any conſi- 
derable length, containing the months of Auguſt and Septem- 
ber, yet Britton is expreſs?, that in the reign of king Edward the 
firſt no ſecular plea could be held, nor any man fworn on the 


= Spelman of the terms. 3 *c. 3.4.8 
#4 3. de temporibus et diebus pacis. P C. 53. 


evange- 


in the times of advent, lent, 
, the days of the 


But 8500 adds, ar ri the bi 


great litanies, A all ſolemn feſtivals. 


ſhops and prelates did nevertheleſs grant 


diſpenſations, (of which many are preſerved in Rymer s foedera 


of the time of King Henry the third) that aſſiſes and juries might 


be taken in ſome of theſe holy ſeaſons upon reaſonable oeca- 


ſions. And ſoon afterwards a general diſpenſation was eſtabliſhed 


in parliament, by ſtatute Weſtm. 1. 3 Edw. I. c. 51. which de- 


clares, that « foraſmuch as it is great charity to do right unto 
* all men at all times when need ſhall be, by the affent of all 

the prelates it was provided, that aſſiſes of novel die zin, mort 
« 7 anceſtor," and darrein preſentment ſhould be taken in advent, 


«« ſeptuageſima, and lent, even as well as inqueſts may be taken; 


« and that at the ſpecial requeſt of the king to the biſhops.” The 


portions of time, that were not included within theſe prohibited 


ſeaſons, fell naturally into a fourfold diviſion; and, from ſome 


feſtival or ſaint's day that immediately preceded their commence- 
ment, were denominated the terms of St Hilary, of Eafter, of 


the holy Trinity, and of St Michael: which terms have been 
ſince regulated and abbreviated by ſeveral acts of parliament ; 
particularly Trinity term by ſtatute 32 Hen. VIII. c. 2. and Mi- 


chaelmas term 'by. ſtatute 16 Car. I. c. 6. and kg by tr 
24 Geo. II. c. ne NI e 1 


y 


e are in ach of theſe't terms ſtated days called 1 in 8 
* in banco; that is, days of appearance in the court of com- 
mon pleas, called uſually bancum, or commune bancum, to diſtin- 
guiſh it from bancum regis or the court of king's bench. They 


are generally at the diſtance of about a week from each other, 


and regulated by ſome feſtival of the church. On ſome one of 


' theſe days in bank all original writs muſt be made returnable ; 


and therefore they are generally called the returns of that term; 
whereof every term has more or leſs, ſaid by the mirror * to have 
been originally fixed by king Alfred, but certainly ſettled as early 
as the ſtatute of 51 Henry III. ſt. 2. But though many of the 
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day in that term; as, For inſtance, the octave of St Hilary, gr 
the eighth day incluſive, after the feaſt of that faint ; which: fall- 
ing on the thirteenth. of January, the octave therefore ot firſt day 
of Hilary term is the twentieth of January. And thereon the 
court ſits to take M oignt, or excuſes for ſuch as do not appear a- 
cording to the ſummons of the writ: wherefore this is uſually 
called the ſoign day of the term. But the perſon ſummoned has 
three days of grace, beyond the return of the writ, in which. to 
make his appearance; and if he appears on the fourth day in- 
cluſive, the guarto die poſt, it is ſufficient. For our ſturdy an- 
ceſtors held it beneath the condition of a freeman to be obliged 
to appear, or to do any other e at the preciſe time appointed 
or required. The feodal law therefore e always allowed three dife 
tinct days of citation, before the ——— as adjudged contu- 
macious for not appeating *:- preſerving in this reſpect the Ger- 
man cuſtom, of which Tacitus thus ſpeaks , . illud ex libertate 
« vitium, quod non ſimul nec juſſi conveniunt fed et alter et tertius 
4 dies cunctatione cocuntium abſumitur.” And a ſimilar indul gence 
prevailed in the Gothic conſtitution: - illud enim nimiae libertatis 
& indicium, concęſſa toties impunitas non parendi; nec enim trinis ju- 
«© dicii conſeſibus poenam perditae cauſae contumax merutt*,” There - 
fore, at the beginning of each term, the court . not ſit for 
diſpatch of buſineſs till the fourth day, as in Hilary term on the 
twenty third of January; and in Trinity term, by ſtatute 
32 Hen. VIII. c. 21. not till the Axtb day; which is therefore 
uſually called and ſet n in * ene as the firſt or of he 
term. ; 


„ Regiftr. 19. Salk. 627. 6Mod.'250. * Feud. I. 2. l. 2. 
t 1 Jon. 156. Swann & Broome. B. R. de mor. Germ. c. 11. 
_ Mich. 5 Geo. Il. et in Dom. Proc. 1766. Stiernh. ue jure Goth. J. 1. c. 6. 
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\H En bert t Nep for; eg on the ſuit, after ſain out he 
L. original, is called the proceſs; being the means of com- —_— 
pelling the defendant to appear in court. 'This is ſometimes called . ot 
original Proceſs, being founded upon the original writ; and alſo 3 
to diſtinguiſh it from me/ne or intermediate proceſs, which iſſues, 
pending the ſuit, upon ſome collateral. interlocutory matter; as to 
ſummon juries, witneſſes, and the like. Menue proceſs is alſo 
ſometimes put in con radiſtinction to Por proceſs, or proceſs of 
execution; and then it ſignifies all ſuch proceſs as intervenes be- 
tween the e Wh and end of a wit. i 


7 


Bur arvecks; as we are now to conſider it, is the method 
taken by the: law to compel a compliance with the original writ, 
of which the primary ſtep is by giving the party notice to obey 
it. This notice is given upon all real praecipes, and alſo upon all 
perſia writs for injuries not againſt the peace, by Jummons z- 
which is a warning to appear in court at the return of the ori- 
ginal writ, given to the defendant. by two of the ſheriff's meſ- 
ſengers called ſummoners, either in perſon or left at his houſe or: # 
land“: in like manner as in the civil law the firſt proceſs is by 8 
perſonal citation, in jus vocando*. This warning on the land is. | 


Finch. L. 436. © Ff, 2. 4. 1. 
Aid. 344. 352. . 
given: 


180 _ 7 vary bee | 


5 


given, in real actions, by erecting a white ſtick or wand on the 
defendant's grounds“; (which ſtick or wand among the northern 
nog is called the baculus nunciatoriur) and by ſtatute 31 Eliz. 
the notice muſt alſo be "mm on ſome * * 
E the door of the N church. | | | 


RT f a 
— 


1 F the defiant diſobeys A „enn monttive; . next pro- 
ceſs is by writ of attachment, or fone, ſo called from the words 
of the writ , one per vadium et Val vos Plgios, put by gage and 

« ſafe pledges A. B. the defendant, &:c.” This is a writ, not if- 
ſuing out of chancery, but out of the court of common pleas, 
being grounded on the non· appearance of the defendant at the 
return of the original writ; and thereby the ſheriff is commanded 

to attach him, by taking gage, that is, certain of his goods; 
which he ſhall forfeit if he doth not appear; or by making him 
find ſafe pledges of ſureties, who ſhall be amerced in caſe of his 
non-appearance *, This is alſo the firſt and immediate proceſs, 
without any previous ſummons, upon actions of treſpaſs vi of 
armis, or for other injuries, which though not forcible are yet 
treſpaſſes againſt the peace, as deceit and conſpiracy ; where the 
violence of the wrong requires a more ſpeedy remedy, and 
therefore the original writ commands the defendant to be” at once 
attached, without any precedent warning“. 1950" 507 155% 


| Ir, after 3 the defendant neglecte to appear, he not 
only forfeits this ſecurity, but is moreover to be farther com- 
pelled by writ of difringas', or diſtreſs, infinite ; which is a ſub- 
ſequent proceſs iſſuing from the court of common pleas, com- 
manding the ſheriff to diſtrein the defendant from time to time, 
and continually afterwards, by taking his goods and the profits 
of his Re which he rw cd to the Fang if he doth not en 


4 Dalt, of ſher. e. . os 5 Finch. L. 305. E. 
Stiernh. de jure Suecn. l. I. c. 6. F Append, Ne. II. 9. 1. 
7 Append. No. III. f. 2. | 5 Append. No, III. 2 dc 
& Finch. L. 345 Ed. —8 
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In —— manner as * the civil le is * defendant abſconds, og * 


thatthe: citation is Pg 20 e oh nittitur ee in pale . 
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"1 [46 vt the common, 2 well aa the civil, ws the po- 
60d ended in caſe of injuries without force: the defendant, i 
he had any ſubſtance, being gradually ſtripped of it all by re- 
peated diſtreſſes, till he rendered obedience to the King's writ; 
and, if he had no ſubſtance, the law held him incapable of 
making ſatisfaction, and therefore looked upon all farther proceſs b 
as nugatory. And beſides, upon feodal principles, the perſon of 
a feudatory was tliable to be attached for i injuries merely civil, 
teſt thereby his lord ſhould be deprived of his perſonal ſervices. 
But, in caſes of in jury accompanied with force, the law, to 
puniſh the breach of the peace and prevent its diſturbance for 
the future, provided alſo a proceſs againſt the defendant's per/on, 
in caſe he neglected to appear upon the former proceſs of attach- 
ment, or had'no. ſubſtance whereby to be attached; ſubjecting 
his body to impriſonment by the writ of capias ad reſpondendum®. 
But this immunity of the defendant's perſon, in caſe of peace- 
able though fraudulent injuries, producing great contempt of the 
law in indigent wrongdoers, a capias was alſo allowed, to arreſt 
the perſon, in actions of account, though no breach of the peace 
be ſuggeſted, by the ſtatutes of Marlbridge, 52 Hen. III. c. 23. 
and Weſtm. 2. 13 Edw. I. c. 11. in actions of debt and detinue, by 
ſtatute 25 Edw. III. c. 17. and in all actions on the caſe, by 
ſtatute 19 Hen. VII. c. 9. Before which laſt ſtatute a practice had 
been introduced of commencing the ſuit by bringing an original 
writ of treſpaſs guare clauſum fregit, for breaking the plaintiff's 
cloſe, vi et armis; which by the old common law ſubjected the 
defendant's perſon to be arreſted by writ of capias and then af- 
terwards, by connivance of the court, the plaintiff might pro- 
ceed to proſecute for any other leſs forcible injury. This prac- 
tice (through cuſtom rather than neceſſity, and for ſaving ſome 
trouble and expenſe, in * out a ſpecial original adapted to the 


A FF. 6:4 4. 19. 5 „ 3 3 Rep. Ts OT 
Vor. III. e — —— par- 


- injury) Aill ec in Ane all caſes, except n 
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default, and: neglects to appear ; or iſ the ſheriff returns a ui. 1 
er hat the defendant hath nothivg wherchy be may be f 2 


18 s or ENS: thei capiac. nom n uad“: 
ant if ho may: be _ ene b. kim 
 fafely enen may have him in court on the day of 
the return, to anſwer to the plaintiff of a plea of debt, or trek 
paſs, Ac, as the caſe may be. Tha writs bnd all others ſubſe: 
quent to the original writ, not iſſuing out of chancery hut from 
the court into which the original was feturnable, and being 
grounded on what has pafſech in that court in conſequence gf the 
ſheriff's return, are called judicial, not orginal, writs; they iſſue 
under the-private ſeal of that cautt, and not under the great ſeal 
ef England; and are fed, not in the 'king's name, but in that 
of the chief juſtice only. And theſe ſeveral writs being grounded 
_ ons the theriff's return, muſt reſpectively bear date the ſame I 
en which the writ ara 0 Was dawn 4 
Gi is che N on ales. 3 Id 3 bu i it h 
36: now uſual in. practice, to ſue out the capias in ia brit inſtance, 
upon a ſuppoſed return of the ſheriff ; eſpecially if it be ſuſpected 
that the defendant, upon notice of the action, will abſcond: and 
afterwards a kQitious original i is drawn up, with a proper return 
therenpon, in order to give the proceedings a colour of regula- 
When this capias is delivered to the ſheriff, he by his un- 
d grants a warrant to his inferior officers, or bailiffs, to 
execute it on the defendant; And, if the ſheriff of Oxfordſhire 
(in which county the injury is fuppoſed to be committed and the 
0 ation is laid} cannot find the defendant. in NN PR he 
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returns | 


bois dt Sd ue 4% Woerdrill, in his bailiwick v 
pon "another” writ! iſſues, nr pon Yoftatum” capias*, di- 
o the ſheriff of the county where the defendant is ſup- 
poſed to reſide, a8 tof Berklhire, e the former writ, and 
that it is red, teftatum e, that the defendant lurks or wanders 
in His bailiwick, 'wherefore he is commanded to take him, as in 
the former cupiar. But here alſo, when the action is brought in 
one county and the defendant Hives in another, it is uſual, for 
ſaving trouble, time, and expenſe, to make out a rgfarum capias 
at the firſt; ſuppoſing not only ar original, but alſo a former ca- 
pias, to have been granted, which in fact never was. And this 
fiction, being beneficial to all parties, is readily acquieſced in and 
is now become the ſettled practice; being one among many in- 
ſtances to ue that re of Arg that in 11 5 furir eo con- 
Ht bw e e 
Br a A FO + blood; a e dbu W 
vil to an outlawry againſt him, an original writ muſt then 
be ſued out regularly, and after that a capiar. And if the ſheriff 
| Funn upon the firſt writ of capias, and re- 
turns à un etui, there iſſues out an 2 lar writ; and after 
that a pluries, wo the fame effect as the former: only after 
theſe words we command you, this clauſe is inſerted, as 
* we have formerly, or, * as we have often, commanded you; 
«© ficut alias, or, © fcut pluries, praecepimus.” And, if a non off in- 
wentus is returned upon all of them, then a writ of exigent or 
exigi facias may be ſued out*, which requires the ſheriff to 
cauſe the defendant to be proclaimed, required, or exacted, in 
five county courts ſuccefhvely, to render himſelf; and, if he does, 
then to take him, as in a capias: but if he does not appear, 
and is returned guinto eructus, he ſhall then be outlawed by the 
coroners of the county. Alſo by ſtatutes 6 Hen. VIII. c. 4. and 
31 Eliz. c. 3. whether the defendant dwells within the ſame or 
another county than that wherein the exigent is ſued out, a 0 
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2to n dall iſe out uwe ſame t in e with 
ale to Watte cher — there6Fi in — the moſt no- 
torious, and moſt likely to come to his —— bs. 
fore the outlawry ſhall take place. Such outlawry'is: putting a 
man out of the protection of the law, ſo that he is:incapable to 

bring any action for redreſs of injuries; and it" is alſo attended 
with a forfeiture of all one's goods and chattels to the king. 
And therefore, till ſome time after the conqueſt, no man could 
be outlawed but for felony; but in Bracton's time, and ſome- 
what earlier, proceſs of outlawry was ordained: to lie in all ac 
tions for treſpaſſes vi et arm. And fince, by a variety of ſta⸗- 
tutes (the ſame which allow the writ of capias before - mentioned) 
pftoceſs of outlawry doth lie in divers actions that are W 
civil; provided they be commeneed by original and not by bill“ 
If after outlawry the defendant appears publicly, he may be Teſted 
by a writ-of capras utlagatum?*, and committed till the outlawry 
be reverſed; Which reverſal may be had by the defendant's ap- 
pearing perſonally in court (and in the ling s bench without any 
_ perſonal appearance, ſo that he appears by attorney; according 
to ſtatute 4 & 5 W. & M. c. 18.) and any plauſible cauſe, ho- 
ever ſlight, will in general be ſufficient to reverſe it, it being 
conſidered only as a proceſs to compel an appearance. But then 
the defendant muſt pay full coſts, and put the plaintiff i in the 
ſame condition, as if mach n. 8 app wy the' yell: of — | 
Joes was eee N 1 ee #1 1h 
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Sen 5 is the fiſt a in che court ef common ; ples. In the 
king s bench they. may alſo (and frequently do) proceed in certain 
cauſes, particularly in actions of ejectment and treſpaſs, by ori- 
ginal writ, with attachment and capias thereon? ; returnable; not 
at Weſtminſter, where the common pleas are now fixed in con 
Ken ce of magna n dar "6 ra nga ee in ee a4? a,” 


; Append. Ns. Il. f. 2. | | | * Append. Ns. 11 
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e 1 Sid. 159. . 
N where - 


Oe choking men b ue ia ie NY che king's bench 
removeable into any part of England at the rr 450 
diſcretion of theicrown.'.- But the more uſual method 

c ing therein is without any origina but by a pe u * 


rann Hill of rddbeſex '; and Waere fo entitled, 
n the court now fits in that county; for if it ſate in Kent, 


ld then be a bill of Kent. ene e —_ 


s fundamental conſtitution, power to determine 
nc ces and ee by the common law and cuſtom of the 
iginal writ from the crown to give it cog- 
nizan« wk aby aiiſdemeſiipr in the county wherein it reſides; 
yet as, by this court's coming into any: county, it immediately 
ſuperſeded the ordinary adminiſtration of juſtice by the general 7 
commiſſions of eyre and of cher and terminer*,. a proceſs of it's 
own became neceſſary, within the county where it ſate, to bring 
in ſuch perſons as were accuſed of committing any forcible injury. 
The bill of Middleſex * is a kind of capias, directed to the ſheriff 
of that county, and commanding him to take the defendant, and 
have him before our lord the king at Weſtminſter on a day pre- 
fixed, to anſwer to the plaintiff of a plea of treſpaſs. For this 
accuſation of treſpaſs it is, that gives the court of king s bench 
juriſdiction in other civil cauſes, as was formerly obſerved; ſince, 
when · once the defendant is taken into cuſtody of the marſhall, 
or priſon-keeper. of thin court,. for the ſuppoſed « treſpaſs, he, 
being then a priſoner of this court, may here be proſecuted for 
any other ſpecies of injury. Yet, in order to found this juriſ- 
diction, it is not neceſſary that the defendant be actually the 
marſhall's s priſoner; for, as ſoon as he appears, or puts in bail, 
to the proceſs, he is deemed by ſo doing to be in ſuch cuſtody 
of the marſhall, as will give the court a juriſdiction to proceed®. 
And, upon theſe accounts, in the bill or proceſs a complaint of 
treſpaſs is always ſuggeſted, whatever elſe may be the real cauſe 
of action. This bill of Middleſex muſt be ſerved on the defen- 
dant by the ſheriff, if he finds him in that county: "hut ig he 
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? pi proceſs in the court of king las the 

ommen pleas. Yet, asin the common pleas, 
ant lives in the county wherein the action 
| capiaz ſuffloes ; ſo in the kings heich- lik 
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which, writ the plaintiff ie alleged +0 bothe king 
and chat dhe defendant —— himecht in 
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Tu US, differently. do the three courts ſet out at firſt; in the 
mmeneement of a ſuit; for which the reaſon is obvious: ſince 
by this means the two courts of king's bench and uer en- 
title themſelves to held plea in ſubjects cauſes, which by the 
original conſtitution of Weſtminſer-hall- they were not em- 
powered to do. Afterwarda, when. the cauſe is once drawn into 
the reſpective courts, the method of ry 2h is pretty much 
the ſame in all of them. J. 
Append. Ne. HI. 5. 3. 1 een , e 
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been * the court, and was no longer 
ummous fell into diſuſe, 0 noe 
procefs,/ it was thought hard to imptrfπ 
conterapt which was any e ewe and therefore 
4 dual gence of me eourts (at 
met, Aintevsly 20e. 0. neee ment 
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300 tb officer can flow only perforly rve the 
defendant with a copy of the writ- or proceſ, and witlr notice 
in writing to appear by his attorney in court to defend this ac- 
tion; which in effect reduces it to à mers ſummons. And if 50 
defendant thinks proper to appear upon this notice, his 
ante is zecurded, and he puts in ſureties for his future 9 
and obedience; hich ſureties are called common bail,” being the 
ſame two imaginary perſons that were pledges for the plaintifs 
proſecution, ent Doe and Richard Roe. Or; if the defendant 
does not appear apon the return of the writ, or within four (or, 
in ſome 7 eight) days after, the plaintiff may enter am ap- 
pearance for him, as if he had really appeared; and may file 
common bail in the defendant's name, age n ren yon as 
i the TC eig eo MN 1 ap W 
| Bn if the, plaineie win ani bu, er allen "_ ea | 
that the cauſe of action amounts to ten pounds or upwards, then 
in order ta arreſt the defendant, and make him put in ſubſtantia} 
ture ting; fs his op zearance, called ./peciat ban," it is required by 
C. 2. that tho true cauſe of ackion thould 
be 3 Aaken body of the writ: or proceſs. This ſtatute 
(without any ſuch intention in the makers) had like to have 
ouſted the king's bench of all it's juriſdiction. over civil injuries. 


without 


without force: 0 as the bill of Middleſex was une ae for 2 
zndan pore barbs mend udo . 


N eee e che kingls blink deviſed me- Ig 
hot od. f adding what is called a clauſe of ac etiam to the uſual 5 
| com laint of creſpaſs the bill en ee by manding the de- 

fendant te be brought in to.anſwerthe p plainti hf ghee pak 
wn and allo to a bill of datt the com 1 
rn 8 * lord chic Fuſtice e e yet alter 5 
wards, i in order to ſave the ſuitors of his court the trouble and e ex- 
penſe of ſuing. out ſpecial otiginals, directed that in the common 
pleas, heſides the uſual complaint of breaking tlie plaingiP claſs, 
a a clauſe of ac etiam might be alſo: added to the writ of rapiat, 
containing the true cauſe of action ; as, that the ſaid Charles: 
« the defendant may anſwer to the plaintiff of a plea of treſpaſs] | 
in breaking his cloſe and alſo, ac etiam, may anſwer kim, ac- 
60 cording to the cuſtom of the court. in a certain plea of treſpaſs | 
« upon the caſe, upon promiſes, to the value of twenty pounds, 
« &c*,” The ſum ſworn to by the plaintiff is marked upon the 
back of the writ; and the ſheriff, or his officer the bali is 1 is then 
obliged actually to arreſt or take into cuſtody the body of en = 
fendant, and; having ſo done, © return nur with a e cor- 
5 ae ae 1 i e 51900 8 ade} 8 2 e Ie: 3 
An aol; muſt be by We ſiting e or aht the defend 
ant's body ; ; after which the bailiff may juſtify breaking open 
the houſe in which he is, to take him: otherwiſe he has no ſuch 
power; but muſt watch his opportunity to arreſt him. For every 
man's houſe is looked upon by the law to be his caſtle of defence 
and aſylum, wherein he ſhould ſuffer no violence. Which prin- 
ciple is carried ſo far in the civil law, that for the moſt part not 
ſo much as a common citation or ſummons, much leſs an arreſt, 
can be executed Up0n:a: man within his o-] n walls“. "Peers of 
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4 Append. No. il. $. . 5 e of lord Guilford, 99. 
£ IT Reg. f. ac etiam. North's 4 M E . 4 16-22. 
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Ch. 99 w N 0 * 8 8. Th 289 
real demie of parliamient, and corporations, are privi- 7 
leged from arreſts ; and of courſe from outlawries . And againſt 
them. the proceſs to inforce an appearance muft be by ſummons ee =_ 
and diſtreſs infinite, inſtead of a capras. - Alſo clerks, attorneys, _ 
and all other perſons attending the courts of juſtice (for attor- 1 
neys, being officers of the court, are always ſuppoſed to be there 
attending) are not liable to be arreſted by the ordinary proceſs of 
the court, but muſt be ſued by 5, (called uſually a 4:// of privi- 
lege) as being perſonally preſent in court*.. Clergymen perform- 
ing divine. ſervice, and not merely ſtaying i in the church with a 
fraudulent deſign, are for the time privileged from arreſts, by = 
ſtatute; 50 Edw. III. c. 5. and 1 Ric. II. c. 16.'as likewiſe mem- = 
bers of convocation actually attending thereon, by ſtatute 8 Hen. VI. 5 = 
c. 1. Suitors, witneſſes, and other perſons, neceſſarily attend- | 
ing any courts of record upon buſineſs, are not to be arreſted 
during their actual attendance, which includes their neceſſary 
coming and returning. And no arreſt can be made in the king's 
preſence, nor within the verge of his royal palace, nor in any 
place where the king's juſtices are actually fitting. - The king 
hath moreover a ſpecial prerogative, (which indeed is very ſel- 
dom exerted) that he may by his writ of protection privilege a 
defendant from all perſonal, and many real, ſuits for one year at 
a time, and no longer; in reſpect of his being engaged in his 
ſervice out of the realm v. And the king alſo by the common 
law, might take his creditor into his protection, ſo that no one 
might ſue or arreſt him till the king's debt were paid a: but by the 
ſtatute 25 Edw. III. ſt. 5. c. 19. notwithſtanding ſuch protection, 
another .creditor may proceed to Judgment againſt him, with a 
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i Whitclock of parl. 206, 207. 
* Bro. Abr. t. bille. 29. 12 Mod. 163. 
1 Sir Edward Coke informs us, (1 Inſt. 


131.) that herein © he could ſay nothing of 


« his own experience; for albeit queen Eli- 
e zabeth' maintained many wars, yet ſhe 
e granted. few or no protections and her 


e reaſon was, that he was no fit ſubject to 


e be employed in her ſervice, that was ſub- 


Yar. III. 


& jet to other mens actions; leſt ſhe might 


e be thought to delay juſtice.” But king 
William, in 1692, granted one to lord Cutts, 
to protect him from being outlawed by his 


taylor: (3 Lev. 332.) which is the laſt that 


appears upon our books, 


Finch. L. 454. 3 Lev. 332. 
u F. N. B. 28. Co, Litt, 131. 
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250. of execution; tilt the „ debt be paid; vitels tack Wh 
dior will une for the king's debt, and then he ſhall have 
execution for both. And, laftly, by ſtatute 29 Oar. II. c. 7. no 
arreſt can be wule, nor proceſs ſerved upon a bnd, ha 57 
Nn e or e of We n . 5 . 


"lth the defendant is regularly felt ke muſt S bs 
to o priſon, for ſafe cuſtody ; or put in Pecia/ bail to the ſheriff. 
For, the intent of the arreſt being only to compel an appearance 
. in eourt at the return of the writ, that purpoſe is equally an- 
ſſwered, whether the ſheriff detains his perſon, or takes ſufficient 
ſecurity for his appearance, called bar/ (from the French word, 
bailler, to deliver) becauſe the defendant is baited, or delivered, 
to his ſureties, upon their giving ſecurity for his appearance; and 
is ſuppoſed to continue in their friendly cuſtody inſtead of going 
do gaol. The method of putting in bail to the ſheriff is by en- 
tering into a bond or obligation, with one or more ſureties (not 
fictitious perſons; as in the former caſe of common bail, but real, 
ſubſtantial, reſponſible bondſmen) to inſure the defendant's ap- 
pearance at the return of the writ; which obligation is called 
the bail bond*. The ſheriff, if he pleaſes, may let the defend- 
ant go without any ſureties; but that is at his own peril : for, 
after once taking him, the ſheriff is bound to keep him ſafely, 
fo as to be forthcoming in court; otherwiſe an action lies againſt 
him for an eſcape. But, on the other hand, he is obliged, by 
ſtatute 2 3 Hen. VI. c. 10. to take (if it be tendered) a ſufficient 
bailbond : and, by ſtatute 12 Geo. I. c. 29. the ſheriff ſhall take 
bail for no other ſum than fach as is ſworn to by = plaintiff, 
and endorſed on the back of the writ. 


„ P ON the | return of the writ, or within four days after, 
the defendant muſt appear according to the exigency of the writ. 
This appearance is effected by putting in and Juſtifying bail 70 
the action; which is commonly called putting in bail above. If 
this be not done, and the bail that were taken by the ſheriff 


0 Append. No. III. F. 5. 
ue 


Maas 64; 


5 Ann. 6. 16.) and bring an action thereupon againſt the ſheriff's 
bail. But if the bail, ſo accepted by the ſheriff, be inſolvent 


perſons, the plaintiff may La againſt the ſheriff himſelf, 


by calling upon him, firſt, to return the writ (if not already 

done) and afterwards to bring in the body of the defendant. 
And, if the ſheriff does not then cauſe ſufficient bail 4 o . rt 
in e he will himſelf be reſponſible to the plaintiff 


„„ 


Tu H TY beit above, or ball to: the . mull bs put in either 
in open court, or before one of the judges. thereof; or elſe, in 


the country, before a commiſſioner appointed for that purpoſe by 


virtue of the ſtatute 4 W. & M. c. 4. which muſt bo tranſ- 
mitted. to the court. Theſe bail, who! muſt. at leaſt be two in 
number, muſt enter into a recognizance ? in court or before the 
judge or commiſſioner, whereby tliey do jointly and ſeverally 
undertake, that if the defendant be condemned in the action 
he ſhall. pay the coſts and condemnation; or render himſelf a 
priſoner, or that they will pay it for him: which recognizance 
is tranſmitted to the court in a ſlip of parchment. intitled a bail 
piece a. And, if required, the bail — Juſtify themſelves in 
court, or before the commiſſioner in the country, by ſwearing 
themſelves houſe-keepers, and each of them to be worth double 
the ſam. for which they are bail, after payment of all their debts. 
This anſwers in ſome; meaſure to the /tpulatio or ſatiſdatis of 
the 1 laws“, which is mutually given by each litigant party 
to the other ; by the plaintiff, that he will proſecute his ſuit, 
and pay the coſts if he loſes his cauſe; in like manner as our 
law {till requires nominal pledges of proſecution from the plain- 
tif: by the defendant, that he ſhall continue in court, and 
abide the ſentence of the judge, much like our ſpecial bail; 
but with this difference, that the fidejuſſores were there abſo- 
lutely bound judicatum ſolvere, to ſee the coſts and condemna- 
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being gee ceſpontible perſona, the lager may. take an ange. 
ment from, the.ſheriff of the bail-bond (under the ſtatute 4 & 
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a avis all events „: whereas our ſpecial bail may be dif ha! - 
ged, by ſurrendering the defendant into cuſtody, within the time 


lowed by lav/; for which a e are 4. N times 5 intitled | 
ton 1 Warrant o apptehend him“. A all 2642, 2] ah „ 
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ivwcti bait is required agg of rebut 0 55 ations o 
debt, or actions on the caſe in trover or for money due, where the 
plaintiff can ſwear that the cauſe of action amounts to ten pounds: 
but in . where the pry are TAs 1 to be aſſeſſed 


1 * 0 # * f 'S 
2 wth, 


hls Auf alen 3 and ihereforend e bail is — wrmery 
unleſs by a judge's order or the particular directions of the court, 
in ſome peculiar ſpecies of injuries, as in cafes of mayhem or-atro- 
cious battery; or upon ſuch ſpecial circumſtarices, as mike it ab- 
ſolutely neceſſary that the defendant ſhould be kept within the 
reach of juſtice. Alſo in actions againſt heirs, executors, and ad- 
miniſtrators, for debts of the deceaſed, ſpecial bail is not de- 
mandable: for the action is not ſo properly againſt them in per- 
ſon, as againſt the effects of the deceaſed in their poſſeſſion. But 
ſpecial bail is required even of them, in actions for a devgſtavit, 


or waſting the _ A the' AO OP n ba 18 * ne 
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Anus mch for proc ft ; which is replying meant to bring the 
defendant' into court, in order to conteſt the ſuit, and abide the de- 
termination of the law. When he appears either in perſon as a 
priſoner, or out upon bail, then follow the pleadings between the 
parties, which we ſhall confider at large in the next chapter. 
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plaintiff and. defendant ; which at preſent are ſet down 
3 delivered into the proper office in writing, though formerly 
they were uſually put in by their counſel ore tenus, or viva voce, 
in court, and then minuted down by the chief clerks, or pro- 
thonotaries; whence in our old law French the -Pradings. are 
frequently dapominated. the n. 114% 
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Ta E firſt of p64 1s. 00 eee eee 4 þ or e an- 
ten called the rale; in which the plaintiff ſets forth his cauſe 
of complaint at length: being indeed only an amplification or 
expoſition of the original writ upon which his action is founded, 
with the additional circumſtances of time and place, when and 
where the injury was committed. But we may remember? that, 
in the king's bench, when the defendant i iS brought. into court 
by bill of . Middleſex, upon a ſuppoſed treſpaſs, in order to give 
the court a juriſdiction, the plaintiff. may declare in whatever 
action, or charge him with whatever injury, he thinks proper; 
unleſs he has held him to bail by a ſpecial ac etiam, which the 
plaintiff is then bound to purſue. And ſo alſo, in order to have 
the benefit of a capias to ſecure the defendant's perſon, it was 
the antient practice and i is therefore ſtill warrantable in the com- 


1 rend. No. I. 5. 2. No. II. $. 6. See pag. 285. 288. 
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-mon pleas, to * out a writ of ne quare clauſam fregit, for 
breaking the plaintiff s cloſe; and when the defendant is once 
brought 1 in upon this writ, the plaintiff declares in whatever ac- 
tion the nature of his actual injury may require; as an action of 
covenant, or on the caſe for breach of contract, or other leſs 
forcible tranſgreſfion* : : unleſs; by holding the defendant to bail on 
a ſpecial ac etiam, he has bound himſelf to declare eee 


Ks 7 N 5047 bee jt ang Pallene of land i is 40 bs 5 : 
or r damages for an actual treſpaſs, or for waſte, c, affecting 
land, the plaintiff muſt lay his declaration or declare his injury 
to have happened in the very county and place that it really did 
happen; but in tranſitory actions, for injuries that might have 
happened any where, as deht, detinue, ſlander, and the like, the 
plaintiff may declare in what county he pleaſes, and then the trial 
muſt be in that county in which the declaration is laid. Though 
if the defendant will make affidavit, that the cauſe of action, wor 
any, aroſe not in that but in another county, the court will di- 
rect a change of the venue, or viſne, (that is, the vicinia or 
nei eee in which the injury is Wr to be done) me. 
will oblige the plaintiff to declare in the proper county. For the 
ſtatute 6] Ric. II. c. 2. having ordered 40 writs to be laid in their 
proper counties, this, as the judges conceived, impowered' them 
to change the venue, if required, and not to infiſt rigidly on 
abating the writ: which practice began in the reign of James 
the firſt. And this power is diſcretionally exerciſed, ſo as not 
to cauſe but prevent a defect of juſtice. Therefore the court will 
not change the venue to any of the four northern counties, pre- 
; vious: to the ſpring circuit; becauſe there the aſſiſes are holden 
ö only once a year, at the time of the ſummer circuit. And it will 
. 5 ſometimes remove the venue from the proper juriſdiction, (eſ- 
pecially of the narrow and limited kind) upon a ſuggeſtion, 
duly ſupported, that a fair and ares trial cannot be had 


therein *. 
© 2Ventr. 259. | Stra. $74. "—Mylock v. Saladine. Trin. 
' © 2 Salk. 670. 7 II. B. R. 


5 


Wong. | . 29 5 


aQtions upon . caſe to ſet forth ſe- 


1. is — usual i in 


if 85 plaintiff sf in. the proof of one, he may ſucceed in an- 
other. As, in an action on the caſe upon an afumpfpt for goods 
ſold and delivered, the plaintiff uſually counts or declares, firſt, 


as that they bargained for twenty pounds: and leſt he ſhould 


| lebant; that the defendant bought other goods, and agreed to 
pay him ſo much as they were reaſonably worth; and then avers 

that they were worth other twenty pounds: and ſo on in three 
or four different ſhapes ; and at laſt concludes with declaring, that 
the defendant had refuſed to fulfil any of theſe agreements, 
whereby he is endamaged to ſuch a value. And if he proves the 
caſe laid in any one of his counts, though he fails in the reſt, 


concludes with theſe words, and thereupon he brings /uif, &c ; 
einde producit ſectam, &c.” By which word, ſiut or ſecta, {a 
þ guendo were antiently underſtood the witneſſes or followers of 
the plaintiff. For in former times the law would not put the 


had made out at leaſt a probable caſe*. But the actual produc- 
tion of the ſuit, the ſecta, or followers, is now antiquated ; and 


the third, e the form of it ſtill continues. 


Js the end of the declaration are ; added alſo the plaintiff's 
which, as we before obſerved ®, are now mere names of form; 


amercement of the plaintiff, in caſe he were nonſuited, barred 

of his action, or had a verdict and judgment againſt him. For, 

if the plaintiff neglects to deliver a declaration for two terms af- 

f Seld on Forteſe. c. 21. 1 * See pag. 275. 

2 Brat, 400, Flet, J. 2. c. 6. i 3 Bulſtr. 275. 4 Inſt, 189. 
wh ter 


counts in the ſame declaration; ſo that 


upon a ſettled and agreed price between him and the defendant; 


fail in the proof of this, he counts likewiſe upon a quantum va- 


he ſhall recover proportionable damages. This declaration always 


defendant to the trouble of anſwering the charge, till the plaintiff 


hath been totally diſuſed, at leaſt ever ſince the reign of Edward 


common pledges of proſecution, John Doe and Richard Roe, 


; -_— * * 4 
: 4 1 8 
: ; - 4 - 8 5 > "WO * 
. - oo ' 2 | : 1 EO. ; * . 8 5 A 
: | 4 do a G x 2 g 3 wo 4 Fe a 2 3 3 4 I of bat bend 1 * x. df = 8 23 P "Sod 
a . \ * 8 5 8 8 » 8 — 2 . 4 a 5 
1 KP $ C 7 ? 3 # 2 8 2 4 + * 1 5 os "EV" 2 D = _ — 1 — 4 4 0 "ES. 
( 5 1 og p * 4 — < - - a 
" A e Is 2 e tg nn : ' Is £09 r eB J A S . 88 — : : < — . 0 : ; Tz = 
. . 6 x 1 aA, 2 bo 1 r ** Y ä 2 NY : - ens : * * — —— oe ED 2a - ex" a 1 * n 0 a 
* — — 1 g's. * = — = — ” 7 WA" 2 '% 5 * P's Dn * . A PO e SF * —— * 2 * her * bn 
; - 2 2 2 2 f r * r 8 — * * __ : 8.2 , EIT N KF n . P 8 * = — —- 8 py . > pr ow PR e * IF) n Z 
i we arr oor P ENS EE . 3 SC Rn ae : 0 * n 6 N ee a ng - appt 7 E > op Ny oh i — * , hf rows.» An EC," r 1 3 n n - —— SIT \ 
WL PEI n CEP * 3 x = 5 18 — — EY v — 1 - * Ks, RX n rr . W ' $22 IT * „ hrs A 2 * F LAT i en FALLEN „ - 4 Se — 1 
4 46, By vn 7 — £1 * "= 8 0 2 n 2 Wr 


though formerly they were of uſe to anſwer to the king for the 
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ſuit age 
voluntary renunciation of his ſuit, in court, and by this he for 


to day, and t 
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F the geben dat appears, or is guilty of other delays or defaults 
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*t only pay coſts to the defendant, but is liable toben mere 


to the king. A errut differs from à nonſuit, in that che one 


s negative, and the other poſitive: the nonſuit is à default and 
neglect of the plaintiff, and therefore he is allowed to begin his 
open and 


in; upon payment of coſts ; but a retraxit is an 


ever loſes: his action- A dif-continuance is ſomewhat f ſimilar to a 


nonſuit: for when a" plaintiff leaves a chaſm in the ere 


of his cauſe, as by not continuing the proceſs regularly from da 
ime to time, as he ought to do, the ſuit is diſcon- 
tinued, and the defendant is no longer bound to attend; but the 
plaintiff muſt begin again, by ſuing out a new original, uſually 
paying colts to his antagoniſt. Antiently, by the demiſe of the 


king, all ſuits depending in his courts were at once diſcontinued, 


and the plaintiff was obliged to renew the proceſs, by ſuing out 


a freſh writ from the ſucceſſor; the virtue of the former writ 
| being totally gone, and the defendant no longer bound to attend 


in conſequence thereof: but, to prevent the expenſe as well as 
delay attending this rule of law, the ſtatute 1 Edw. VI: c. 7 
enacts, that by the death of the king no action ſhall be diſcon- 
tinued; but all proceedings mA ſtand of, on as if the n e 
had been . 2 


WA xx the plaintiff hath ated his caſe in es ales it 


is incumbent on the defendant within a reaſonable time to make 


his defence and to put in a plea; or elle the plaintiff will at once 


recover judgment 85 de Jn”: or nibil dicit of the n 


DEFENCE, in it's true legal ſenſe, ſignifies os. a | juſtification, 


"I proteCtion, or guard, which is now it's popular ſignification ; but 


merely 


7 


ch. 20. 


merely docs ben 10 French verb 0 of her = 
truth or validity of the complaint. It is the canteſtatis litis of the 
civilians: a general aſſertion that the | plaintiff hath no ground of 
action, which aſſertion is afterwards extended and maintained in 
his plea. For it would: be ridiculous to ſuppoſe that the defend- 
ant comes and defends (or, in the vulgar acceptation, juſtifies) the 
force, and injury, in one line, and pleads that he is not guilty of the 
treſpaſs complainec of. in the next. And therefore in actions of 


but merely date her. ann K mtr in afliſes of lack 
where alſo there is no injury alleged, but merely a queſtion of 

right ſtated for the determination of the recognitors or jury, the 
tenant makes no ſuch defence. In writs of entry”, where no injury 
is ſtated in the count, but merely the right of the demandant and 
the defeCtive title of the tenant, the tenant comes and defends 
with a ſmall. grammatical inaccuracy) the right of the demandant, 
the only one expreſſly mentioned in the pleadings: or elſe denies | 
his own right to be ſuch, as is ſuggeſted by the count of the de- 

mandant. And in writs of right the tenant always comes and 
defends the right of the demandant and his ſeiſin, jus praedicti S. 
et ſeiſinam tþfrus?, (or elſe the ſeiſin of his anceſtor, upon which 
he counts, as the caſe may be) and the demandant may reply, that 
the tenant unjuſtly defends his, the demandant's right, and the 
ſeiſin on which he counts?. All which is extremely clear, if we 
underſtand by defence an eben or denial, but in aero: in- 
enn — 5 | 


Tur courts were formerly very nice and curious with reſpect 
to the nature of the defence, ſo that if no defence was made, 
though a * * was 9 the | amal ſhould recover 


k Raſtal. entr. 134. oy — Co. Entr. 182. : 

Booth of real actions. 1 18. r; Nov. Narr. 230. edit. 1534. 

= Vol. II. append. No. V. $. 2. The true reaſon of this, ſays Booth, (on 
* Append. No. I. 5. * | real ations. 94.112.) I could never yet find, 


Vo r. III. Os =, judg- 


1 ;odah fe: 10 therefore We ook, en tion 
the new tahys*, at the end of almoſt every count; narratib, or tale, | 
ſubjoins ſuch defence as is proper for the defendant to make. For 
ageneral defence or denial was not prudent in every ſituation, ſince 
thereby the propriety of the writ, the competency of the plaintiff, | 
and the cognizance of the court, were allowed. By defending the 
force and injury the defendant waved all pleas of miſnoſmer; 
by defending the damages, all exceptions to the perſon of the 
p plain ; and by defending either one or the other when” and 
where it ſhould behove him, he acknowleged the juriſdiction 
of the court*. But of late years theſe niceties have been very 
deſervedly diſcountenanced 1 e _ Rl ſeem t to be pee 
TO r 


ö _ — oy” * A 
EET 


AFTER - defejite await; 45 gefendane coſt por 10 Bie plea 
| But, before he pleads, he is intitled to demand one peru, 
or licentia loquendi, and may have more granted by conſent of the 
plaintiff; to ſee if he can end the matter amicably without far- 
ther ſuit, by talking with the plaintiff: a practice, which is 
ſuppoſed to have ariſen from à principle of religion, in obedience 
to that precept of the goſpel, agree with thine adverſary quickly, 
«whilſt thou art in the way with him*.” And it may be obſerved 
that this goſpel precept has a plain reference to the Roman law of 
the twelve tables, which. expreſſly directed the plaintiff and de- 
fendant to make up the matter, while they were in the way, or 
| going to the praetor in via, rem uti pacunt orato. There are 
alſo many other previous ſteps which may be taken by a defendant 
before he puts in Ni plea. He ey, in real Nen demand a view 


5 co. Litt. x 127. 0 „ 17 accette la poiar de courte er 
edit. 1534. . ou trier leur ple. ( Mod. tenend. cur. 408. edit. 
t Theloal. dig. J. 14. c. 1. Jay. 357. 1534.) See alſo Co. Litt. 27. 


. En la defence font iij choſes entendantz: Salk. 217, Lord Raym. 282. 
per tant quil defende tort et force, home doyt * Carth. 230. Lerd Raym, 11 5 
entendre quil ſe excuſe de tort a luy ſurmys per Y Append. No. III. F. 6. * 
counte, et fait ſe partie al ple; et per tant gui! 2 Gilb. Hiſt. Com, Pl. 35. 
Agende les damages, il affirme le partie able deſtre Matth. v. 25. | 
.  Feſpendy; et per tant quil defende ou et quant il 
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being ſuppoſed incapable to read it them- 
whole is entered verbatim upon the record, 


3 4 A * * * - * - ©.b4 
1 » x at > a nat 2 1 4 . Q 3 * * — of * p 
WE ts oath 3 e Sx ne i220 en ng EE n J 3 
r 38 Fe! 2 '$ 2 | : » 
= Te 8 Eres. 4 8 . 0 N n * 43 n — 
Aa * * 7 r 2 1 3 1” CS tv * * Y 
1 * n 9, 0 ay 2 . 5 te 3 þ . : = | 
— — ( . gle” =. N a 9 
he. mo. 8 8 5 SES ddI WE : > PETR 3 BY 
22 * E22. ² — IE an nd — . — 3 1 * 
e OE I; Hs wry oo oo EO EIT Th RI TEE TSS en, 1 


n * 2 % 24 
* 1 - 1 4 1 * - 5 = = 

n * <a 3 der a ue * 6 3 * 

x N e 2 32 CE = 4 2 

6 Ba 4 4 TDM C _—_ BEST Y 

WH A 2 — = — © bg te _—_ v4 * 5 1 n . 5 . 1 * 
* E * * 2 

= 7 3 Fans i ET I bs a= A e 
2 A 


* 

_ 

ry 

4 

"Y 
* 

s 

5 
N 1 
ot a 
wa 
1. i 

N 6 
3 „ 
£4 

ns 
. 
* 
<7 
5 Ls 

3 
8 

© 0 
* 
1 
2 

* . 

$-* 

"OY 

2 

= 1 
l 

oa fg 

5 

+ - 

2 * ; 
{& -» 
. 

TY 
Is 

SIM 
9 
4 
* 

WA. 
IL 

„ 

Ftp 
I 

5 
"TM 

25 5 

li 

of 
A 

Z 
wh 
= 

5 BN 
3h! 
3 

7 

TY 
218 
Lis. 7 
{4 

1 
2 : 
EO , 
* 

. 
1 


r OY 


* * 8 = * 
-. 2 292 we apo " C 
SME nr eh * 8 Ir nne * — 7 42 
„ EE LOI Lo IT 004 oe NES; 0 I Ee LS Ot; _— REY. I oe et er 
44 ee Se. NE 3 ok ry Er i add at SI < 4 
. A ww Fo  R tLS n S Log Mew" Re "ER e 


n 


I's 2 E 


. * 2 
c p 3 8 v 2 2 , 
: . . 7 r 
N Ss s n 4 
8 5 9 > 4 - * ) : K 8 1 We * 
5 5 . 0 * — ons ded 2 1 4 F: 3 | 2 
3 5 5 3 8 — . n LOS, 4 — 0000) a 2 5 8 n 
* — 8 yeh 12 3 2 £ 7 7 8 6 . - 2 * ” . n 5 — 
AN INN . _ K — 4 — 2 1 2 ” 3 a E = 8 — 72 r - 
» ” 170 - *z „ T0 Wo £ n 
— 8 N 2 « 5 8 2 "559 Er FL FER Od,; CAT YASS 
* * * - 8 5 Fa. r Fa 3 * 5 n f 3 eas N peg Arr 
— * F ä 60 Bos e Oo N 2 6 fs, Þ bo OG: RE 1 
NE > — EO Ra ng Dx ROS E 0 
6 ir — y n * 


warrantor, to compel him to aſſiſt him with a good plea or de- 


* 


fence, or elſe to render damages and the value of the land, if 
recovered againſt the tenant*.. In many real actions alſo*, brought 
by or againſt an infant under the age of twenty one years, and 
alſo in actions of debt brought againſt him, as heir to any de- 
| ceaſed anceſtor, either party may ſuggeſt the nonage of the in- 
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We” or in Our legal phraſe that the infant may have his 56 ape; and 
mat the parol may demur, that is, that the pleadings may'e mad; 
| and then they ſhall not proceed till his full age, -unleſs it be ap- 
Parent that he cannot be prejudicetl: thereby. But, by the ſta- 
tutes of Weſtm. 1. 3 Edw. I. c. 46. and of Gloceſter 6 Edw. 1. . 
c. 2. in writs of entry Jur-d;ejſ in ſome particu ar caſes, ant 
in actions aunceſtrel brought by an infant, the pardl um not t de- 
mur: otherwĩſe he might be deforced of his 
and even want a maintenance, till he came of age. 80 likewiſe 
in a writ of dower che heir ſhall not have his age; E its 
neceſſary that the widow s claim be immediately determine q elſe 
me may want a preſent ſabſiſtence*. Nor ſhall an infant patron 5 
have it in a quare impeilitb, ſince the law holds it neceſſary 
and expedient, that the church be immediately filled. It is i 
this ſtage alſo of the cauſe, if at all, that cognizance of wrt ee 
muſt be claimed or demanded ; when any perſon or body corpo- 
rate hath the franchiſe, not only of Holding g pleas within a parti- 
cular limited juriſdiction, but alſo of the cognizance of pleas : 
and that, either without any words excluſive of other 'courts, 
which entitles the lord of the franchiſe, whenever any ſuit that 
belongs to his jutiſdiction is commenced in the courts at Weſt- 
minſter, to demand the cggnizance thereof; or with ſuch exclu- 
ſive words, which alfo entitle the defendant to plead to the ju- 
riſdiction of the court. Upon this claim of cognizance, if al- 
lowed, all proceedings * Ds in the ſuperior court, and the 
plaintiff is left at liberty to purſue his remedy in the ſpecial ju- 
riſdiction. As, when a ſcholar or other privileged perſon of the 
univerſities of Oxford or Cambridge is impleaded in the courts 
at Weſtminſter, for any cauſe of action whatſoever, unleſs upon 
a queſtion of freehold*. In theſe caſes, by the charter of thoſe 
learned bodies, confirmed by act of parliament, the chancellor 
or vice- chancellor may put in a claim of Cognizance 3. which, 


5 F Finch. L. 360. . 8 4 113 Raym. 936. 3 
8 1 Roll. Abr. 137. gee pag. 83. 
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alleged, is regu atly allowed by the courts', It muſt be demand 
ed before any imparlance, for that is a ſubmiſſion to the juriſdiction 
of the ſuperior court: and it will not be allowed if it occaſions 
a Failure" of juſtice“, or if an action be brought againſt the 
"of | wes n . 3 franchiſe, rags * _ 


heſe procee gv are over, yen . ow 
pos is \ his dee or plea. Pleas are of two ſorts;  #latory. pleas, 
and pleas 10 the action. Dilatory pleas are ſuch as tend merely to 
delay or put off the ſuit, by queſtioning the propriety of the re- 
medy, rather than by denying the injury: pleas to the action are 
ſuch as diſpute the very cauſe of ſuit. The former cannot be 
pleaded after a general imparlance, ne is an eee aeg 
Ann 27 Scene OEM 


— 


11 Dusrbur pleas are, 1 1. To abs of files 56 . court: 
alleging, that it ought not to hold plea of this i injury, it ariſing 5 
in Wales or beyond ſea; or becauſe the land in queſtion | is of 


antient demeſne, and ought only to be demanded in the lord's 

court, Sc. 2. To the diſability of the plaintiff, by reaſon whereof 
he is-incapable to commence or continue the ſuit ; as, that he 
is an alien enemy, outlawed , excommunicated, attainted of trea- 
ſon or felony,” under a praemunire, not in rerum natura (being 
only a fictitious perſon) an infant, a feme- covert, or a monk 


i N. In abatement. * * abatcatents is , of the 


* Hande A TP un | fable. ** ak temps. fait un: 1 et 

m2 Ventr. 363. 5 avoit fait un grand offence, et le cardinals in- 
Hob. 87. Yearbook, M. 8 Hem: FA 20. . arent a luy et diſcyent a luy, * pectaſti: * et il 
In this latter caſe the-chancellor of Oxford dit, judica ne: et ili diſayent, *non poſ- 
claimed cognizance of an action of treſpaſs  ** /umus,: quia caput et ecclefeae';. judica teip- 
brought againſt himſelf; which was diſal- ꝓdam: et Papoſtol* dit, *©judico me crema- 
lowed, becauſe he ſhould not be judge in his i;“ et fuit combuſtus; et apres fuit un 
own cauſe. The argument uſed by ſerjeant ſain. Et in ceo cas il fuit ſon juge dement, 
Rolfe, on behalf of the cognizance, is cu- et int weſt pas inconvenient que un home ſoit 
rioug and worth tranſcribing, —Jeo-vous dirai Juge demene. 
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Irs ane, v0 e1nW ag * e execu- 
eres hare ee. nor thoſe Kane — 


to + dates the Peder KEE = yon ſhall abate- by | mrs 
of the parties, yet they may be revived againſt or by the execu- 
sr: being indeed rather actions againſt the property than the 
perſon, in 2 the executors here now the fame intereſt. at 
their wen hack en 
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eee _ to dhe JuricdiGions' to > r re or na 5 
it, were formerly very often uſed as mere dilatory pleas, with- 


| wy any foundation of truth, and calculated only for delay; but 
now by ſtatute 4 & 5 Ann. c. 16. no 


tctted, without affidavit made of the truth 0 ob: 
dle matter ſhewn to the court to induce. chem to believe ĩt true. 
55 And with reſpect to the pleas themſelves, it is a rule, that no 
exception ſhall be admitted againſt a declaration or writ, unleſs 
the defendant will in the ſame plea give the plaintiff a better“; 
that is, ſhew him how it might be ned. has 8 an not 
be two eee muon: 5 Ann. account. 


„ 4. 313. | Nor MB tl) . 
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Aifmiſled from, that juri 
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nne praying judgment, whether the court will have far- 


ther cognizance of the ſuit: pleas to the difability conclude 
to the perſon; by praying Jeden if the ſaid A the plain- 

tiff ought to be anſwered: and pleas in abatement (when the 
74 is by original) conclude to the writ or declaration; by pray 

"1 judgment of the writ, or declaration, and that the ſame 

| 0 Wit be quaſhed,” caſſetur, made void, or abated: but, if the 
action be by bill, the plea muſt Pray * judgment of the bill, of 

. was not of en declaration; the bill "Heh here the POP and, | 


y only a * of the u. 


W EN? abel e pleas are == lh __ 1 is m__ 
iction; or the plaintiff is ſtayed till his 

diſability be e or he is obliged to ſue out a new writ, by 
he court*, or to amend and new frame his 
declaration. But when on the other hand they are overruled as 
frivolous, the defendant has judgment of reſpondeat . ouſter, or 
to anſwer over in ſome: better r It i is then unden on 
am to e 4 e e 


9 


IT SED 


"3M A PLEA 70 a W "I | int I is, to 7 to the. a merits of 
the e | This f is done by ee, or n 8 tha, 


WY CONFESSION. nf the hol a is not very aſl, for 
hap the defendant would probably end the matter ſooner ; or 
not plead at all, but ſuffer judgment to go by default. Yet ſome- 
times, after tender and refuſal of a debt, if the creditor haraſſes 
his debtor with an action, it then becomes neceſſary for the de- 


fendant to acknowlege the debt, and plead the tender; adding 


that he has always been ready, tout temps priſt, and ſtill is — N 
uncore priſt, to diſcharge it: for a tender by the debtor and re- 
fuſal by the creditor will in all caſes diſcharge the coſts*, but not 


the debt itſelf; though in ſome particular caſes the creditor will 


Co. Entr. 271, 33 OR a0 + Har bl 5 1 Vent. 2 21. | 
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. loſe hiy er But a ty the defendant vides - 
one part of the complathe” (hy a rognovie ie in reſpect = 
thereof) and traverſes or denies the reſt: in order to avoid the” 
expenſe of carrying that part to a formal trial, which he has no 
ground to litigate. A ſpecies of this ſork of confeſſion; is the 
puymbnt f — into court Rich is for the moſt part ner 
upon” pleating a tender, and is itſelf d Kind 6f tender to che 
plaintiff; by payi into the hands of the proper officer of the | 

court as het as 221 es to be due, to 


defendant acknowleges t et 
with the coſts hitherto incurred, im order to prevent the expenſs Bf 
of any farther proceedings. This may be done Fare whatis chk ; 
led a notion; which is an occafiondl applicati 
the parties or their counſel, in order to obtain Shs 0 or e 5 5 
of court, Which becomes neceſſary in the progreſs of a cauſe; 
and it is uſually grounded upon an afidevir, (the perfect tenſe of 
the verb affido) being A voluntary vath before ſorne judge-or- 
officer of the court, to evince the truth of certain facts, upon 
which the motion is grounded: though no ſuch affidavit is ne- 
ceſſary for payment of money into court. If, after the money 
paid in, the plaintiff proceeds in his ſuĩt, it is at his own peril: for, 
if he does not prove more due than is ſo paid into n he ſhall 
be nonſuited and pay the defendant coſts; but he ſhall ſtill have 
the money fo paid in, for that the defendant has ackfiowleged to 
be his due. In the French law the rule of practiee is grounded 
upon principles ſomewhat ſimilar to this; for there, if a perſon 
be ſued for more than he owes, yet he loſes his cauſe if he does 
not tender ſo much is he really does owe”. To this head may 
alſo be referred the practice of what is called a ſet-off* whereby 
the defendant acknowleges the juſtice of the plaintiff's demand 
an the one hand; but, on the other, ſets up à demand of his 
own, to counterballance that of the plaintiff, either in the whole 
or in part : as, if the plaintiff ſues for ten pounds due on à note 
of hand, the defendant may ſet off nine pounds due to himſelf 
for merchandize ſold to the "Plaintif and, in caſe he pleads fach 
ſct-off, muſt pay the remaining ballance into court. * an- 


© Litt. 5. $38, e. e Sp. L. b. 6. c. 4. * 
ATTN ” 12 


: en es 8 Geo. * 
c. A. Mhich enact, that, where there are mutual debts between 
the plaintiff and dete dant, one debt may be ſet againſt the o- 


and depends Ante ene 8 Seh 11. 6. 


there and either pleaded in bar, or given in evidence upon the 


general iſſue at the trial; which ſhall operate as ce 1d 


exting — — bite Ott 
l rü 8 17100 the 12 3 ** 5 Y 17 E $6 44.6 * T FL. 3 3 13 bo | 


PA, that . ap ide dau 
"wy A 2 or ie. ren ples... in bar. 
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14 + FeAer at -iſſue;- an ate) Make is mot 8 
warte. and; denies: at once the whole declaration; without of- 


a either vi. py: armis, or on the caſe, non culpabilit, not guilty “; | 
ini debt upen enntmctt ai deber, he owes not 


the miſe or iſſue is, that the tenant has more right to hold — the 

demandant has to demand, Theſe pleas are ealled the general iſſue, 
becauſe, by importing an abſolute and general denial of what is 
alleged in the declaration, they amount at once to an iſſue; 


which we mean a fact affirmed on one ide and denied on mo other. 


— 


7 2 


17700 MERLY. - the. enen ine was. | ſeldom tots ape | 
when the party meant wholly to deny the charge alleged againſt 
him. But when. he meant to diſtinguiſh away or palliate the : 


charge, it was always uſual, to ſet forth the particular facts in 


what is called a ſpecial plea; which was originally intended to 
apprize. the court and the adverſe party of the nature and cir- 


cumſtances of the defence, and to keep the law and the fact di- 
ſtinct. And it is an invariable rule, that every defence, which 
cannot be thus ſpecially pleaded, may be given in evidence, upon 
the general iſſue at the trial. But, the ſcience of ſpecial plead- 


.s FF. 16. 2. 1. 7 | 8 Appendix, No. II. 5. 4. 
Vo I. III. P p ing 


of complaint # are either 


| matter - wheteby-to evade it. As in treſpaſs 


Facts 7 thing; in debt on 
bond, non , faFfum; it is not his deed; on an afſumpfht, non af- 

 ſumpit, he made no ſuch promiſe. Or in real actions, nul torr, 

no wrong done; nul difſeifin, no diſſeiſin; and in a writ of right, 
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2 1 ne. hawk ofilite in dat cop and the le- 

giſlature in many more, permitted the general Mue to be plesded, 
which leaves every thing * che owed the law and che e- 
quity of the caſe; and have ecial matter to be given 
in evidence at the trial. And, though tiſhould ſeem as if much 
confuſion and uncertainty would follow from 40 great 4 teltra- 
tion of the ſtrictneſs antiently obſerved, yet experience has ſhewn 
ir to be otherwiſe ; eſpecially with / the aid of a nel vid, in eaſe 
either party de: CEE IE: WR els dee 885 


— 


2. SRO Tau pleig, | ain bar ot e linde, den nand, are 
5 . according to the circumſtances of the defendant's | 
_ Caſe.” As, in real actions a general releaſe or a fines both of which 
may deſtroy and bar the plaintiff's title. Or, in porſonal actions, 
1 accord, arbitration, conditions performed, nonage of the de- 
fendant, or ſome other fact which precludes the plaintiff from 
His action. A juſtification is like wiſe a ſpecial plea in bat; aß 
in actions of aſſault and battery, i Haut demeſne, that it was 
the plaintiff's on original aſſault ; in treſpaſs, that the defend 
ant did the thing complained of in right of ſome office which 
warranted him fo to do; or, in an action of Nander, _ od 


eren is. e as the defendant faid he's Was. 
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Az SO a man may Ig the ſtatutes of limitation - in Na or 
ide time limited by certain acts of parliament, beyond which 
uo plaintiff can lay his cauſe of action. This, by the ſtatute of 
32 Hen. VIII. c. 2. in a writ of right is ty years ears: in aſſiſes, 
vrits of entry, or other poſſeſſory actions real, of the ſeiſin of 
one's anceſtors, in lands; and either of their ſeiſin, or one's own, 
in rents, ſuits, and ſervices; ty years: and in actions real for 
lands grounded upon one's own ſeiſin or poſſeſſion, ſuch poſſeſ- 
ſion muſt have been within rhirty years. By ſtatute 1 Mar. Rt. 2. 
c. 5. this limitation gory not extend to any ſuit for ove. 


* Append, Nv, ILL $.6. — x See pag, 188, 


J 
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. pa upon 


Ol 2641" Wer wwe 3% 


upon reaſons given in a former —_— Bat by tlie ftatute 
21 Jac. I. oc. 2. à time of lit tended to the cafe of 

ki n years — to py Feb. 1623: but, 
this becoming ineffectual by eflax of time, the fame date of li- 
Ses was flxed by ſtatute 9 Geo. III. c. 16. to commence and 
"bx koned-backwards;: from the time of bringing any ſuit or 
ether ptosoſt, to recover the ching in queſtion ; ſo that à poſſeſ- 
ſion for Auty yeurs is now a bar even againſt the p- ve, 
derogation of the antient maxim nullum peidbib occurrit regi.” 
By another ſtatute, 21 Jac. I: c. 16. twenty 
limitation in any writ of formedon : and; by a conſequence, 


tenty years is alſo the limitation in every action of ejectment; 
fort no ejectment 


21 Jac. I. c. 16. no entry can be made by any man, unleſs within 
twenty years after his right ſhall accrue. As to all perſonal ac- 


after the cauſe of action commenced: except in ſome peculiar 
caſes therein ſpecified. and except alſo actions of affault, batte- 
ry, mayhem 

four years, and actions for words, which muſt be brought within 
te years, after the injury committed. 
31 Eliz. c. 5. all ſuits, indictments, und: laflertiaritins; upon any 
penal ſtatutes, where any forfeiture is to the crown, ſhall be ſued 
within #200 years, and where the forfeiture is to a ſubject, within 


one year, after the offence committed; unleſs where any other 
time is 3 limited by the ſtatute.” Laſtly, by ſtatute 


10 W. III. c. 14. no wfit of error, ſcire facias, or other ſuit, 
thall be brought to reverſe any judgment, fine, or recovery, for 
error, .utileſs it be proſecuted within Hwenty years. The uſe of 
theſe ſtatutes of limitation is to preſerve the peace of the king- 
dom, and to prevent thoſe- innumerable perjuries which might 
enſue, if a man were allowed to bring an action for any injury 
| committed at any diſtance of time. Upon both theſe accounts 


See pag. 250. 2 see pag. 206. 
zZ unſt. 189. | 


years is the time of 


t can be brought, unleſs where the leſſor of the 
plaintiff is intitled to enter on the lands, and by the ſtatute 


tions, they are limited by the ſtatute laſt mentioned to fix years 


1, and impriſonment, which muſt be brought within 


And by he ſtatute 


— — * 
Ws 
* 


Pp 2 . the 


—— S 


expreſſiy limited by law, the defendant may plead the 


ney to the plaintiff, ihe defendant may plead won-ofunpfit infra 
| ſex annat; he made no ſuch er vas fix Te ; which 


action to recover. theſe lands, and his fine is pleac 


years 5 deli — Soi If therefpre- 
the injury, or cauſe; of action, happened earlier than abs = 


limitations in bar: as upon an Aſumplit, or promiſe 8 


an effectual bar to eme e eee de 71 


4 5 a man 5 done ſome — executed ſome d 
eſtops or precludes him from averring any thing ta 


As if tenant for years (who hath no freehold) levies a ſine tc 0 an- 
other perſon. Though this is void as to ſtrangers, yet it ſnall work 
as an eſtoppel to 0 cognizor; for, if he afterwards brings an 


ded againſt him, 
he ſhall thereby be eſtopped from ſaying, that he had no free- 


a at the time, and therefore was: W of levying it. 0 | 


* 


Tar 9 rand — 1 af: a plea. (which, as. 2 as 
the doctrine of eſtoppels, will alſo hold equally, mutatis mutan- 


dis, with regard to other parts of pleading) ate, 1. That it be 
ſingle and containing only one matter; for duplicity begets con- 


fuſion. But by ſtatute 4 & 5 Ann. c. 16, a man with leave of the 
court may plead two or more diſtin& matters or fingle pleas ; as 
in an action of aſſault and battery, theſe three, not guilty, en 


aſſault deme ſue, and the ſtatute of limitations. 2. That it be di- 


rect and poſitive, and not argumentative. 1 5 3. That it have con- 
ventent certainty of time, place, and perſons. 4. That it anſwer 


the plaintiff's allegations in every material pale. 5: That i It, be 
ſo pleaded a as to. be capable of trial. „l, 


| Pen. Aut. b. 1. e. 21. 
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ti ined Ih. the declaration; and then they-muſt be averred to be 
"ny: in the common form: and this he is ready to verify.“ 

This is not neceſſary in pleas of ere iſſue; n eee 
cor ntaining #-total rde * acts before advanced 


9 4 Mit * 1 J IA mg ere} 12 4 DFO 9 : "4 8 5 * 8 4 2 . 0 


Ap i is a rule. in . * no man wok lows to you 


as amounts only to the general iſſue, or a 
al of the charge; but in ſuch caſe he ſhall be driven to 
plead the general iſſue in terms, whereby the whole queſtion is 
referred to a jury. But if the defendant, in an aſſiſe or action of 
treſpaſs, be deſirous to reſer the validity of his title to the court 


ame time give colour to the plaintiff, or ſuppoſe him to have an 
appearance or colour of title, bad indeed in point of law, but 
of which the jury are not competent judges.” As if his own true 
title be, that he claims by feoffment with livery from A, by 
force of which he entered on the lands in queſtion, he cannot 
plead this by itſelf, as it amounts to no more than the general 


iſſue, aul tort, nul diſſeiſin, in aſſiſe, or not guilty in an action of 


treſpaſs. But he may allege this ſpecially, provided he goes far- 
— and ſays, that the plaintiff claiming by colour of x prior deed 
of feoffment, without livery, entered; upon whom he entered; 
and may then refer himſelf to the judgment of the court "OR 
of thels; two. titles i is the beſt in Eos .of lady? * | 


"Wing BN: the Rs af the defendant i is thus put in, if 4 it Ges 
not amount to an iſſue or total contradiction of the declaration 
but only evades it, the plaintiff may plead again, and reply to the 
defendant's plea : either traverſing it, that is, totally denying 


it; as if on an action of debt upon bond the defendant pleads 
ſolvit ad Os that he paid the money when due, here the plain- 


Pf & St. d. 2. c. 53. 


ve, but they always advance ſome new fact not men- 


zer than the jury, he may ſtate his title ſpecially, and at the 
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e ui i in a replication quay totally traverſe this plea, 
ſſtttmat the defendantipatth its/omherinay al tter in 
ns tradition to the defendant's: plea; as when the Hefeiidant pi 0 
no award made, the plaintiff beaches and ſer forth an actual 

ev . s alin a breach ee mr meer vohfoſe and 
upon land whercof the — 4 1 0 lefentabt ſhowed 
title to the land by deſcent, and that therefore he had a right to 
enter, and gives colour to the plaintiff, the plaintiff may eſther 
traverſe and _— . the fact of the deſcent; or he may cen 
1 replying, that true it is that ſuch delten | 
happened, but that nes: the deſcent the defendant himſelf de- 
inan the hauen. to dhe zlaintiff for tetm of life. 1 2 
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the exceptio, replicatio, en en nag 24r 4 1 
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. "7 adalv « ah procels is dy the ng in 
the ſeveral ſtages of which it muſt be carefully obſetved; not to 
80 . depart or vary from the title or defence, which the party has once 
—  mnfiſted| on. For this (which is called a d purture in pleading) 
might occaſion endleſs altercation;' Therefore the replication 
muſt ſupport the declaration, and the rejoinder muſt ſupport the | 
plea, without departing out of it. As in the caſe of pleading 
no award made, in confequence of a bond of arbitration; to 
which the plaintiff replies, ſetting forth an actual award; now 
the defendant cannot rejoin that he hath performed this award; 
for ſuch rejoinder would be an entire departure from his original 
plea, which alleged that no new award was made : therefore he 
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xl wrong, may in his r 
— defendaat, reduce that general ae more 
Particular certainty, by aſſigning the injury afreſh; with all it's 
Fpeczfic circumſtances in ſuch ananner as clearly barn 
identify it, (convſtently, with his general con 

leclares on a breach af his cloſe. in D; and the defendant pleads 
 inhax the place here the injury is aid to have happened is a cer- 
tuin cloſe of paſture; iti D. Mhich deſcended to him from B his 
Father, and ſo is his own freehold; the plaintiff may reply and 
aſſign another elaſe in D. e the abuttals and menos 
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with a variety of diſtinct independent anſwers to the ban nr. 
ter; wW. 


ich muſt require as many d 


would often emba 


raſs the jury, and ſometimes the court. itſelf, 


ties; Vet it frequently is expedient to plead in ſueh a manner, 


- as to avoid any implied admiſſion of a fact, which cannot with 


propriety or ſafety be poſitively affirmed or denied. And this 
may be done by what is called a prove/tatton,z whereby: the party 
8 an oblique allegation or denial of ſome fact, proteſting 
(by the gerund, roteftando that ſuch a matter does or does not 
.exiſt ; and at the ſame time avoiding a direct aftiemation or de- 
nial. Sir Edward Coke hath defined“ a proteſtation (in the pithy 
dialect of that age) to be © an excluſion "> a concluſion.” | — 
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fendant, — 3 to the point of his defence, al- 
leges (among other matters) a particular mode of ſeiſin or te- 
the plaintiff is — to admit, and yet deſires 
h to take iſſue on the /principal point of the defence, he muſt deny 
the ſeiſin or tenure by way of proteſtation, and then traverſe the 
defenſive matter. So, laſtly, if an ne be ſet forth by the 
<4 ela and he can aſſign a breach in > part: of it (viz. the 
non-payment of a ſum of money) and yet is afraid to admit the 
performance of the reſt of the award, or to aver in general a 
ü Perfesmame of any part of it, leſt ſomething ſhould appear 
to have been performed; he may ſave to himſelf any advantage 
be might hereafter make of the general non- performance, by al- 
leging that by Fan, ; and _ _ the: nfo: of 
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per puis, (in Latin, per patriam) that is, by jury. Which eſta- | 
bliſhment, of different tribunals for determining theſe different 

m in ſome meaſure agreeable to the courſe of juſtiee in 

9 fact but queſtions of law were refetred to the de- 
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And, after iſſue or demurrer joined, as well as in ſome of the pre- 
day is continually given and entered 
he record, for the parties to appear on from time to time, 
2 may require. ne gi 
| HIICU. ui continuance; becauſe thereby the roc edings are con- ä 
tinued without: interruption from one: adjournment! tolanother.* | 


11 theſe continuances are omitted the cauſe is ther bci 


ned, and the defendant is diſch rged me die, without a day, 
for this or by his appearance in cour he has obeyed the 
of the king writs:and; unleſs he be adjourned. over 
to a day certain, he is no longer bound to attend upon that ſum- 
aons; but he unter be'y warned afreſh, and e ee begin 
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Now it ann nee rows that after the defendant 5 
pleaded, nay, even after iſſue or demurrer joined, there may have 
ariſen ſome new matter, which it is Bonner for the defendant to 
plead; as, that the plaintiff, being a feme-ſole, is ee 
ried, or that ſhe has given the defendant a denten and the like: 


here, if the defendant takes advantage of this new matter, as 


early as he poſſihly can, viz. at the day giyen for his next ap- 
pearance, he is permitted to plead it in what is called a plea puis 
darrein continuance, or ſince the laſt adjournment. For it would 
be unjuſt t to exclude him from the benefit of this new defence, 
) 85 195 which 
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t + datathg: or queſtions concerning the Y 
| matters alleged in the pleadings, are to be de- 1 
es of the court, upon ſolemn argument by 
ſides; and to that end a demurrer book is made 
g all the proceedings at length, which are after- 
wands entered on record; and copies thereof, [called paper-books, 
are delirered to the judges to peruſe. The record is a hiſtory 
of the moſt material proceedings in the cauſe, entered on a 
roll; and continued down to the preſent time; in 
muſt be ſtated the original writ and ſummons, all the 
„the declaration, view or oyer prayed, the imparlances, 
plea, replication, rejoinder, continuances, and whatever farther 8 
proceedings have been had]; all entered verbatim on the roll, and 5 
alſo the iſſue or demurrer, and joinder therein. net 
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"HESE/ were formerly all written; as indeed all public pro- 9 
ceedinigs were, in Norman or law French, and even the argu- 7 4 
ments UP ne engel and deciſions of the court were in the ſame 1 
barbarous dialect. An evident and ſhameful badge, it muſt be 


owned, of tyranny and foreign ſervitude; being introduced un- 
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5 Fay of + the | —— a Ma bras once more ere, 
that Gallia caufidicas decuit facunda BritannosS." This 1 ; 
till the reign of Edward III; who, having cmployed his 
ceſsfully:in ſubduing the cron af France, thought it uabe! 
CCC 
2 Vanquiſhed country. By a ſtatute. therefore, f paſſed in the 
ſixth year of his reign , it was enacted, * for the. Fo 
E e eee ded, anſwer 
d judged in the Engliſh tong 
in. Latin. In like manger. as. dan EP bing of Caſtile.(the, 
great-grandfather. af our Edward: III), abliged his ſubje&s-t0-uſs. 
the Caſtilian tongue in all legal proceedings! ; and. ad, in 286, 
the German language was eſtabliſhed in the courts of the em- 
pire*.. And. perhaps if our legiſlature had then werd an 
e kingto 


writs themſelves, whi :hrare. mandates from the | | 
to perform certain acts or to appear ab id haue: 
8 in the Engliſh a eee to the rule f. our 
antient R been very in re. B * 


in any N flux.or. living one. 1 The practiſers — — ald : 
to tlie: Norman languag e, and; — — they, conld 
canopies thoughts.more. aptly and.mo 
in agy-other,. ſtill continued to. take their notes aer ——.— 
| 8 55 courſe hen thoſe notes came to be publiſhed, under the. 
denomination of reports, they, were printed in that barharous dia. 
lect; which, joined to the additional terrors of a Gothic black 
letter, has oceaſioned. many a. ſtudent to throw away his Plow-- 
den and Littleton, without venturing. to attack. a page of them. 


And yet / in reality, upon a nearer acquaintance, they would have 
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Addiſon and Nope. + Befides, as the Engliſh and Norman lan- 
were concurrently uſed by our anceſtors for ſeveral 

_ uries:together; the two idioms have naturally aſſimflated, 
anutually-borrowed: From - we ang var reaſon the g 

| apprehend-an Engliſaman (with 4 Peers would. un- 
derſtanil the laws of Normandy, collected in their grand *couftu- 
mier, as well if not better than ® Frenchman bred within the 
Walls of Pan. WF . 
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enrollment of pleas, and which-continued in uſe for four ceittu- 
ries, anfwers n 3othe Engliſh (oftentimes word for word) 
hat it is not at all ing it ſhould generally be imagine to 
be totally dabricatedl at home, with little mord art or trouble than 


dy adding Roman terminations to Englim words. Whereas 1 in 


reality it is a very univerſal dialeR, fpread throughout all turope 
at the irruption of the northern nations, and x Accrom- 
modated and moulded to anſwer all rz purpoſes of the lawyers 
_ with apeculiar'cxa@tneſs/and . This is principally owing 
to the fimplicity or (if ths veaticr ease de poverty and bald 


neſs of at's texture, calculated to expreſs the ideas of mankind 


juſt as they ariſe in the human mind, wichout any rhetorical 


lourithes, or perplexed ornaments of ſtyle: for Tt may be ob- 
ſervad, that thoſe laws and ordinances, of public as well as pri- 


vate communities, are generally the moſt eaſſly underſtood, 
where ſtrength and perfpicuity, not harmony or elegance of ex- 
preſſion, have been principally conſulted in compiling them. 


Theſe northern nations, or rather their legiflators, though they 


reſolved to make uſe of the Latin tongue in promulging their 
laws, as being more durable and more generally known to their 
conquered ſubjects than their own. Teutonic dialects, yet (either 
through os or neceſſity) have frequently intermixed therein 
ene words of a Gothic original; which 1 an. milk or leſs, the 
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867 rr is generally denominated lein eee mere 
4 technical language, calculated for eternal duration, aſy to 
' the E vott ch in-preſettand: future times; ind onthoſe 
5 counts þ elt Ole mem | are 
tended for: jars rules; of: aich. The 
Egypt have endured. from the earlieſt ages, while the mate n 
. dern and 1 more elegant ſtructures of Attica, Rome; aid Palmy : N 
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"As to the e e of locking. up 5 5 . in a ſtrange and 
unknown tongue, this is of little weight with regard to recbrds, 
| which few have occaſion, to read but ſuch as do, or ought to, 
underſtand the rudiments of Latin. And eſides it r may be ob- 
ſerved of the law-latin, as the very ingenious ſir John Davies 
obſeryes of the law- french, Ee, it is ſo very eaſy to bel 
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ed, hey the meaneſt wit that eyer came to the ſtudy: of 
« law: doth come to underſtand. Kt alme 4 ee in ten mY 
by vichour, a reader.” 28 cl aac ey 101t 2518 30.06 32983 A f AR 
e 8 9 * Linn 


ür is true indeed . thay many: terms of: art, with which * «ial 
om abounds, are ſufficiently harſh when latinized (yet not more 
ſo than thoſe of other ſciences) and may, as Mr. Selden obſerves*; 
p give offence to ſome grammarians of ſqueamiſh ſtomachs; who 
e would rather chuſe to live in ignorance. of things the moſt 
« uſeful and important, than to have their delicate ears wounded 
e by the uſe of a word, unknown to Cicero, Saluſt, or the other 
« writers of the Auguſtan age.” - Yet this is no more than muſt 
905 unavoidably happen when things of modern uſe, of which the 
N had no idea, and Sonſhquantly no LINE to. ien 


ö * 


=. The wi Fc Fahy 6 1 e, bat- g e of the a az in war ok of ws. 

&« talia curte ſua exierit, if any one goes out Burgundians on the continent, before the 

of his own court to fight,” &c. may raiſe end of the fifth « e (Ade. 1. c. 5. 9. 4. ) 
a ſmile in the ſtudent as a flaming modern ®* Pref, Rep. 

angliciſm: but he may meet with it, among * Pref. ad Eadmer. "5 Ss 14536 74 
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cm 2 21 i 4 Db 27 ne 6 6. ; | 321 
them; come ta be delivered in the Latin tongue: lt would puzzle 
12 moſt claſſical ſchblar to find an appellation, in his pure lati- 


1 2 tere a record, or a deed of feoffment: it is 
e ed una xx to Aras" ber eater chat 


m. Thus again, ak eee of our 
| antient las 4085 1 defend wy. the ridiculous barbariſms ſometimes 
ced by the ĩgnorance of modern practiſers) the ſubſtantive 
drum, of the verb murdrare, however harſh and unclaſſical it 
may ſcetn, Was neceſſarily framed to expreſs a particular offence; 
ſince no other word in being, accidere, interficere, necare, or the 
like, was ſufficient to expreſs the intention of the criminal, or 
que anime the act was perpetrated; and therefore by no means 
came up to the notion of murder at preſent e 0 our 
law; vis a OY nooks en 
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A nE AR meceffity to. 'chis produce d 
- zantiutn, when the Roman laws were ener into Geek Son ths. 
uſe of the oriental empire: for, without any regard to Attic 
elegance, the lawyers of the imperial courts LA's: no ſcruple to 
anſlate;fidei-commiſſarios, Ordtinoppurorapiss ; cubiculum, al, ; 
EEE as, raid - Pfui; repudium, rudi ; c | „ 
loro ; reverentia et obſequium, pwigeyris 4 
They ſtudied more the exact and preciſe import of the 
words, than the neatneſs and delicacy of their cadence. And my 
academical readers will excuſe me for ſuggeſting, that the terms 
of the law are not more numerous, more uncouth, or more diffi- 
cult to be explained by a teacher, than thoſe of logic, 62" gt 
and the whole circle of Ariſtotle's philoſophy, nay even of the 
2 arts of architecture and its kindred ſtudies, or the ſcience 
of rhetoric itſelf. Sir Thomas More's famous legal queſ- 
tion“ contains in it nothing more difficult, than the ae 
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egi nia ode 0. a worn ods. tos 43. 01 10 I But ag /00 
Twas, peer ESE gat tage in uſe from the REES"; its 

oduction, till the ace wage, gase antient conſtitution 
under Cromwell; when, among many other innovations in the 
law, ſome for the better and ſome for the worſe, the language 


of our reconds mas altered and qurined into Engliſh: But, at che 


Charles, this novelty was no longer counte- 
finding it very difficult to expreſs- them- 
ſelves ſ conciſely or fgnificantly in any other language but the 
Latin. And thus it continued without any ſenſible inconve- 
nience till about the year 1730, when it was again thought pro- 
per that the proceedings at law ſhould be done into En gliſh, and: 
it was accordingly: ſo ordered by ſtatute 4 Geo. II. c. 26. This 
was done, in order that the common people might have know 
lege and underſtanding of what was alleged or done for and againſt 
them in the proceſs and pleadings, the judgment and entries in 
a cauſe. Which purpoſe I know not how well it has anſwered; 
but am apt to faſpe& that the people are now, after many years 
experience, altogether as ignorant in matters of law as before. 
On the other hand, theſe \ inconveniences have already ariſen. 
from the alteration ;. that now many clerks and attorneys. are: 
hardly able to read, much leſs to underſtand, a record. even of 
ſo modern a date as the reign of George the firſt. And it has 
much enhanced the Spear of all legal proceedings : for ſince 
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| W babe names of writ — 
N nd. to nen ridiculous. it ol 

impedit, fieri facias, habeas corpus, and che bed, not being ry 
pable of an Engliſh dreſs with any degree of ſeriouſneſs) that in 
two years time a new. act Was obliged. to be made, 6 G0. II 
c. 14 Which allows all char words to continue in whe cad 


71 Thi ELEVEN 


WI HAT is wy 255 the a of ck by the ' 
tute 4 Geo. II. c. 26. will hold equally ſtrong with reſpect to the 
prohibition of uſing the antient immutable court hand in writing 


the records or other legal proceedings ; whereby the reading of 


any record that is forty years old is now become the object of 
ſcience, and calls for the help of an antiquarian. But that branch 
of it, which forbids the uſe of abbreviations, ſeems to be of more 
ſolid advan tage, in delivering ſuch proceedings from obſcurity : 
according to the precept of Juſtinian * ; ne per ſeripturam ali- 
qua fiat in poſterum dubitatio, jubemus non per figlorum captiones 
te et compendigſa aenigmata ejuſdem codicts textum conſeribi, ſed per 
« ſiterarum conſequentiam en concedimus. But, to return to 
.our demurrer. | "EET, 


Wu en the ſubſtance of the record is completed, and copies 
are delivered to the judges, the matter of law, upon which the 
demurrer is grounded, is upon ſolemn argument determined by 
che court, and not by any trial by j Jury ; and judgment is there- 


For B three words, « e. ed into ſeven, « according to the form of 
« cundum formam flatuti,” are now convert- « the ſtatute.” 
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adopted, and has ſo long been the ſtanding theme of wit 
and anz am 


ment himſelf, or elſe meant to impoſe upon others. Yet it may 
not be amiſs, before we enter upon the ſeveral modes whereby 
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of, confi and t to o what cauſes't it owes it's | original.” 
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1 hath ned beth aid to owe it's + pin to the num- 
ber of our eee conſtitutions, and the multitude of our ju- 


dicial decifions*; which occaſion, it is alleged, abundance of 


rules that militate and thwart with each other, as the ſentiments 
or 1 of ſucceſſive legiſlatures and judges have happened to 
The fact, of multiplicity, is allowed; and that thereby 


this reltardhis of the ſtudent are rendered more difficult and la- 
borious : but that, with proper induſtry, the reſult of thoſe en- 
quiries will be doubt and indeciſion, is a conſequence that cannot 


be admitted. People are apt to be angry at the want of ſimpli- 
city in our laws: they miſtake variety for confuſion, and com- 


Fry caſes for e They bring us the examples of 


® See the hee” Tom to fir John Davies's $ repos: : wherein many of the following topics 
are erer more at large, © | 


arbitrary 


2 I E uncertainty of legal proceedings is a notion ſo generally 
ur, that he who fhould attempt to refute it would 
be looked upon as a man, who was either incapable of diſcern- 


rtainty is meant to be obtained in our courts of juſtice, to in- 
quire a _ e wherein this uncertainty, 10 frequently LG 
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wild and uncultivated nations, che ſavages of Africa and Ameri- 
ca; or of narrow domeſtic republics, in antient Greece and mo- 
dern Switzerland; and unreaſonably require the ſame paucity of 

: How the ſame conciſeneſs of Practice, in a nation of freemen, 
ne . * and W of ber- 5 

ry ; . | j 
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15 N an e deſpotic, government, where the lands are 
at the diſpoſal of the prince, the rules of ſucceſſion, or the mode 
of enjoyment, muſt depend upon his will and pleaſure.” Hence 
; there can be but few legal determinations relating to the pro- 

perty, the deſeent, or the conveyance of real eſtates; and the 
ſame. holds in a ſtronger degree with regard to godds and chat- 
tels, and the contracts relating thereto. Under a tyranni 


trade muſt be. continually in jeopardy, and of conſequence can 
never be extenſive: this therefore puts an end to the neceflity of 
an infinite number of rules, which the Engliſh merchant daily 
recurs to for adjuſting commercial differences. Marriages are 
uſuall contracted with ſlaves j or at leaſt women are treat- 
ed as foch : no laws can be therefore expected to epulate. the 
rights of dower, jointures, and marriage ſettlements. Few alſo 
are the perſons who can claim the privileges of any laws; the 
bulk of thoſe nations, viz. the commonalty, boors, or peaſants 
being merely villeins and bondmen., Thoſe. are therefore left to 
the private coercion, of their lords, are eſteemed (in the con- 
G ien of theſe boaſted legiſlators) incapable of either right, 
or injury, and of conſequence are entitled to no redreſs. We 
may ſee, in theſe arbitrary ſtates, how 9 0 a field * n oon 
teſts is Arcade el ab and, oaſteoyet. | 


5 AGAIN; were we a poor and naked og a6; 5 * head of 

America are, ſtrangers to ſcience, to commerce, and the arts as 
well of convenience as of luxury, we might perhaps be con- 

tent, as ſome of them are ſaid to be, to refer all diſputes to the 

next man we met upon the road, and ſo put a ſhort end to every. 
| contro- 


ical wax 


Wrox! 7 5 327 
For in a ſite of nature there is no room for muni- 
del le; and the nearer any nation approaches to that ſtate, 
the fewer they will have occaſion for. When the people of Rome 
were Wend Ano than ſturdy ſhepherds or herdſmen, all their 
contain in ten oc twelve Aue: Narr be, ba po- 


: Fon proportion and fivelled to unt amazing bulk which 1 now 
pins rs though ſucceflively pruned and erer * _—_ * 
Theodoſius brow Fe e ee 25 


Ts Uke 
aud narrow territories, much fewer laws will foffice than in large 
ones, becauſe there are fewer objects s upon which the laws can 
operate. The regulations of a private family are ſhort and well- 
| known: e neee . g ne 
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and nt of it's inhabitants; but, above all, the liberty 
and property of the fubject. Theſe will naturally produce an 


date fund of diſputes, which muſt be terminated in a judicial 


: and it is eſſential to a free 


people; that theſe determina- 


abe be publiſhed and adhered to; that their property may be as 


certain and fixed as the very conſtitution of their fate. For 
hough in many other countries every thing i is left 5 in the breaft 
of the judge to determine, yet with us he is only to declare and 


in proportion as the decifions of courts of judicature are multi- 
plied, the law will be loaded with decrees, that may ſometimes 
(though rarely) interfere with each other: either becauſe ſuc- 
ceeding judges may not be apprized of the prior adjudication ; 


or becauſe they may think differently from their predeceflors ; 1 


or n the ſame arguments * not occur formerly as at pre- 
Tin vl tent; 


oe: ; we may Katy dots een m pety y ſtates 


are; the extent of the country which they govern ; the commerce 


e, not to make or new-model, ie law. Hence a multitude | 
of deciſions, or caſes adjudged, will ariſe; for ſeldom will it 
Happen that any one rule will exactly ſuit with many cafes. And 
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fection, that attends all h 


ready, and from time to time both may, and frequentiy de 


intervene, to remove the doubt; and, upon due deliberation, had, 
determin s by. 


tainty may have been gleaned from our records, or reports, Kan | 


owing to any particular, ill conſt 


| the more antient any ſyſtem of laws i is, t 


nan procecdings., But, e, this . 
apens. to be the caſe in any material po int, the idee as; . 


ha 


by a ebene ſtatute how-the law ſhall be.held for: | 13 
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| tor the defects of human m eee et 


Indeed, the everſe. is moſt ſtrictliy true. The Englith las äs, lese 


embarraſſed, with, inconſiſtent: reſolutions. and doubtful queſtions, * 


other known.ſyſtem of the ſame. extent and the ſame 


3 I may inſtance in the civil law: the text whereof, | ru 


collected by Juſtinian and his agents, is extremely voluminous i 


and diffuſe; but the idle comment ring 


ts; obſcure gloſſes, and jar 
interpretations. grafted, thereupon, by the learned juriſts, ate lite | 
ally. without number. And theſe, gloſſes, which are mere pri- 
vate opinions of ſcholaſtic. doors (and not, like our books of 
reports, a determinations of the court) are all of authority 
ſufficient to be vouched and relied on; which muſt needs breed 
great diſtraction and confuſion in their tribunals... The ſame may 
be faid of the canon law; thoug h the text thereof i is not of half 
the antiquity with the common law of England; and though: . 


the more it is liable to 
be perplexed with the multitude of judicial decrees. When 
therefore a body of laws, of ſo high antiquity as the Engliſn, is 
in general ſo clear and perſpicuous, it argues deep wiſdom and 
foreſight in ſuch, 2 as laid the foundations, and great care ang cir- 
aum in ſuch as have. built, ths ſupesſirGurs.. da ohh : 


Bur! is not 101 will be aſked). the multitude of lawſuits which 


and certainty of the law itlelf? By no means: + for among the. | 
1 various 


in the courſe. of legal proceedi vg ay qty 
very few ariſe from odſcurity in the roles or maxims 
An action ſhall ſeldom be heard of, to determine a queſtion file 
inheritance, unleſs the fact of the deſcent be controverted. But the 
zbious points, which are uſually agitated in bur courts, ariſe 
0 y fr m the difficulty there is of aſcertaining the intentions 
of individuals, in their ſolemn iſpolitions of bs 
ances, and teſtaments. It is an object indeed 
impor tance in this free and commercial country, 
to lay as fe its as poſſible upon the transfer of poffeſſions 
| from hand to hand, or their various de ations marked out by the 
prudence; convenience, or neceſſities, or even by the caprice, 
their owners: yet to inveſtigate the inrenrion of the owner ia fre- 
quently matter of difficulty, among heaps of entangled conveyatces = 
or wills of a, various obſer The law rarely heſitates in decla· 
ring it's own meaning ; but the judges are frequently puzzled 
| to. find out the meaning of others. Thus the powers, the inte- 
reſt, the privileges, and prop of a tenant for and a te- 
nant in tail, are gl y diſtinguiſhed and preciſely ſettled by law: 
it, What wor s in 4 will ſhall conſtitute this or that eſtate, has 
OCCAuo! ally been di C11P! for more than two eentutics paſt and 
wil continue to be diſputed as long as the carelefiueſs, the igno- 
_ France, or ſingularity of teſtators. ſhall continue. to cloath their 
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__ theſe will bear no compariſon in — number to 


= which are founded upon the diſhoneſty, and diſingenuity 
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parties: by either their ſupgeſting complaints that are 
fa in fact, and 


by their denying ſuch fas as are true, in ſetting up unwarrant- 


able defences. Ex facto oritur jus: if therefore 5 fact be per- 
verted or miſ-repreſented, the law which ariſes from thence will 
vnauoidably be — or partial. And, in order to prevent this, 
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annually' ſpent in deciding the truth ef facts, before 1 


diſtin ribunale, in t "ſeveral circuits of England ; \exclufiv 
of Middleſex and London, which afford a ſupply of cauſes mu h 
more than equivalent to any two of che largeſt circuits. 
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RIAL then is the ex: mination of the matt. r of fact in iſſue; 
of which there are many different ſpecies,” according to the dif- 
ference of the ſubject, or thing to be tried: of all which we 
will take a curſory view in this and the ſubſeqvent chapter. Fe 
the law) of England o induſtriouſly endeavours to inveſtię 
truth at any rate, that it will not confine itſelf to one, or to a 
few, manners of trial; but varies it's examination of facts ac- 
cording to the nature of the facts themſelves: this being the one 
invariable principle purſued, that as well the beſt method of 
trial, as the beſt evidence upor 


that trial, which the nat 
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one particular inſtance ; and that i is where a matter o record is 
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of nobility, as whether earl or no earl, b or no be 
be tried by the king's writ or 2 Ces 
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greater expedition of wry oi) in ſome point or iſſue 
the principal queſtion, or ariſing collaterally. out. of it, but being 
evidently. the object of ſenſe, the judges: of the court, upon the 
teſtimony of their own ſenſes, ſhall decide the point in diſpute. 
For, where the afficmatiye or negative of a queſtion is matter of 
h obvious determination, ; it is 
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mon a jury to decide it; who are. properly, called. in to inform 
the conſcience of the court in reſpect of dubious facts: and 
fore when the fact, from it's nature, muſt be evident to the court 

either from ocular demonſtration or other ircefragable . 
there the law tate from it's uſual reſort, the verdict of twelve 
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An erh ER inſtdgee in which/the-trial by in geen ay be 
uſed; is When; upon an appeal of maihem, the iſſue joined is 


whether it be maihem or no maihem, this ſhall be decided by 
the court. 2 2 e * . purpoſe they ant call in 
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* Rep. wa 41015 41 422017 6 tried by inſpectioon 
. | | C This Cen as of non-age was 3 8 2 Roll. Abr. 57 3. | 
4 7 ea ccording to Glanvil, (/. r3@. 15) tried * g Rep. 30. HAT, 
| by a jury of eight men; though now it is 1 Ibid. 31. 3 
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„the court, wi of e of cit inal: ; 
has laid in his declafatlon, or lch is ber- 
who tried the caufe to be the f je 48 Was 

'H vidence to the jury) may encreafe the damages at their ? 
X dib ; "as may alſo be the cafe uf 
y 2” But then the battery muſt likewiſe be alles 4 
ay in the declaration, chat it 6 it may appear ro be the fame 
ie battery infpected. © 1 0 N ee, ee 
adl2 gien (/ ˙ĩ A ⁵ ̃ ⁵⁵ͤ ß ̃˙²—wͤ A ĩͤ eben, 
A vo, to aſcertain any clatire to a particular 
diy! pilt; it Rach been tried by an infpection of the almatiae by 
n a writ of error from an inferiot court, 
chat of Lynn, ile error aſſigned was that the Judgment was 
given on a ſunday, it appearing to be on 26 February, 26 Eliz. and 
. x inſpection of the almanacs of that year it was found that 
th" of February in that year actually fell upon 4 ſunday : 
vas held to be a ſufficient trial, and that a trial by a jury 
ary, although it was an error in fact; and ſo the 
been was reverſed®. But, in all theſe cafes, the ho By if 
ay conceive a doubt, ny Auer it to be tried by Jury.” 15 4 
UI. Ps trial by certi "Oe is ed i in ſuch Sade e 
the evidence of the perfon certifying is the only proper ctiterion 
of the point in diſpute. For, when the fact in queſtion Ties out 


of the cognizance of the court, the judges muſt rely on the ſo- 
lemn averment or information of perſons in ſuch a ſtation, as 
affords them the moſt clear and competent knowtege of the 
truth. As therefore ſuch evidence (if given to a jury) muſt have 
been concluſive, the law, to ſave trouble and circuity, permits 
the fact to be determined upon ſuch certificate merely. Thus, 
1. If the iſſue be whether A was abſent with the king in his 
army out of the realm i in time of war, this ſhall be tried? by 
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* 1 Sid. 108. 15 . | 
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1 fendant x was in priſon, ultra mare, at W or in che 2 its 
"0 vice of the mayor of Bourdeaux, this ſhould. have been tr 5 

| the. certificate, of the mayor; and the like of the captai 
= alais* „ But, when, this was law ?, thoſe, towns. were undes 
do minion of the. crown. of. Eng land. And, therefore, b. 


Jamaica or Minorca, the trial ſhould be by certificate from. the 
| governor, of thoſe. iſlands. . We alſo find“ that the certificate; of 
the queen's meſſenger, ſent to ſummon home a. pecre 7 oof. the. 
| realm, Was formerly. held a. ſufficient. trial, of t the conte mp! in > 
_ refuſing. to obey ſuch, ſummons. 3. For matters. within the, 
realm; the cuſtoms of the city of London ſhall be tried by the 
certificate-of the, mayor and aldermen, certified by the mouth, . 
of their recorder ; upon a ſurmiſe from the party alle ing it, 
that the cuſtom ought. to be thus tried: eile it muſt be tried by. 
the country. As, the cuſtom of diſtributing. the effects of, 
 freemen, decealed ; of enrolling apprentices 3..0r that he who i is; 7 
free of one trade may uſe another; if any of theſe, or other fi-, 
milar, points come in iſſue. But this rule admits of an exception, 5 
where the corporation of London is party, or intereſted, in the 
ſuit; z as in an action brought for a penalty inflicted by the cuſs, 
tom: for there the reaſon of the law will not endure fo, partial. 
a trial; but this cuſtom ſhall be determined by a jury, and not 
by the- mayor and aldermen, certifying by the mouth of their 
recorder. 4. In ſome caſes, the ſheriff of London's certificate 
Ob be the final trigl: a8 if the iſſue Ms whether, the Ander 
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what ſimilar to which is the 2 5 of the pe Hi of the vniver- ; 
: ſity. when the chancellor claims cognizance of the cauſe, be- 


\ 9 9 Rep. 31. 1 : 7 27 17 : * Bro. Abr. :. trial. M. 96. 
* 2 Roll. Abr. 583. „ t Hob, 3 
4 Dyer. 176, 177. | METS Co. Litt. 74. : 


« Co. Litt. 74. 4 Burr. 248. 25 | cauſe 


rity of reaſon, it ſhould now koi that in ſimilar caſes, 4455 1 . 


9 155 Gals one of MER parties is a privileged perſon.” In this 05 
4: "charters, ne by act of parliament, direct the trial of the 


q 7 4 ach 1 by jury, 
the chartets direct only that the privilege be allowed on the 
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tin, whether « privileged perſon or no, to be determined by 


= certifi ic ate "ind notification dell the chancellor under ſeal; to 


* of the fact: but 
oh at ie inden cle whether 


er A is a mem- 
7 or no, on a plea of privilege, the trial ſhall ; 
and not by the -chancellor's certificate; be "ol 


cha cellor's cer s certificate, when the claim of cognizance is made 
y him, and not Where the deferidint himſelf pleads his privi- 


lege: 2 that this muſt be left to the ordinary courſe of deter- 0 
mination. 5. In matters of eceleſiaſtical juriſdiction, as mar- 


nage, and of courſe general baſtardy, and alſo excommunication, 
and orders, theſe, and other like matters, ſhall be tried by the 


'bilkiop's certificate “. As if it be pleaded i in abatement, that the 
plaintiff is excommunicated, and iſſue is joined thereon; or if a 


man claims an eſtate by deſcent, and the tenant alleges the de- 
mandant to be a baſtard ; or if on a writ of dower the heir. 


Pleads no marriage; or if the iſſue in a guare impedit be, whether 


or no the church be full by inftitution ; all theſe being matters | 


f mere eccleſiaſtical cognizance, ſhall be tried by certificate 
from the ordinary. But in an action on the caſe for calling a man 
baſtard, the defendant having pleaded in juſtification - that the 
plaintiff was really ſo, this was directed to be tried by a Jury*: 
becauſe, whether the plaintiff be found either a general or ſpe- 
cial baſtard, the juſtification will be good; and no queſtion of 


ſpecial baſtardy ſhall be tried by the biſhop's certificate, but by 


7 jury ?. For a ſpecial baſtard is one born, before marriage, of 


parents who afterwards intermarry: which is baſtardy by our 
law, though not by the ecclefiaſtical. It would: therefore be im- 
proper to refer the trial of that queſtion to the biſhop ; who, 


whether the child be born "uw or after 9 will be ſure 
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gets at et; When, the court ſits, whic "ought to be by 
riſin made for the parties, and their cham- 
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and are dreſſed in a 


ged from the knee 
bareheaded, and with bare arms to the elbows. 
ns allowed them are only batons,” or ſtaves, of an 
ell long, and a four - cornered leather target; ſo that death very 
ed this civil combat. In the court military indeed 
t with ſword and lance; according to Spelman and 


buckler and baton, 


gentlemen armed at all points. And upon 


with great ingenuity not only deduced the impious 
private duels upon imaginary points of honour, but hath alſo 
traced the heroic madneſs of knight e from the ſame 
original of judicial combats. But to proceed. e 
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* any pe penny thereof; in manner and form as the ſaid Richard 
«© hath declared againſt me. So Belp me od,” When rem ap n 
his eleven neighbours or! cömpurgators 
_ oaths; that they© believe in their des benbes Wat B ith: 
wach? 0 chat himſelf muſt be ſworn” de fidelitute, and the ele- 
de . It is held indeed by later authorities that 
e ee eleven compurgators will do: but fir Edward Coke is 
po fitive- > that! there muſt” be this number; and his opinion not 
founded up better authority, but alſo upon better 
1 1187 b as wager of law is equivalent to a verdict in the 
defendant's favour, it ought to be eſtabliſhe 
equal teſtimony, namely by the bath ef eurlbe men- And ſo 
indeed Glan expreſſes it, Jurabit duodecimt manu :" and in 
9 Hen. III. when a defendant in an action of debt waged his 


law, it Was adjudged by the court "quod defendat fe" dubdecima 
«© hn. Thus too, in an author of the age of Edward the 


firſt k, we read, © adjudicabitur reus ad legem fu n duodecima manu. 4s 
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for perjuries were 
puniſhed 10 part by ay: finds; —— to the coffers of the 
church. But with us in England wager of law is never required ; 
anch is then only admitted, where an action is brought upon ſuch 
matters as may be ſuppoſed to be privately tranſacted be | 
parties, and wherein the defendant may be preſumed to bare 
| ſatisfaction without being able to pro 


ment, in actions of detinue, and of account, where the debt 
may have been paid, the goods reſtored, or the account ballan- 


ced, without any evidence 01 either ; it is only in theſe actions, 
r fay, that che defendant is admitted to wage his law* : ſo that 


wager of law lieth not, when there is any ſpecialty, as a bond 


deed, to charge the defendant; for that would be cancelled 
x ſatisfied ; but when the debt groweth by word only. Nor 


_ doth it lie in an action of eb; for arrears of an account, ſettled 
by auditors in a former action*. And by ſuch wager of law (when 
admitted) the plaintiff is perpetually barred; for the law, in the 


 fimplicity of the antient times, preſumed that no one would for- 


year himſelf, for any worldly thing *. Wager of lane however 
lieth in a real action, where the tenant alleges he was not legally 
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racy or perjury, or otherwiſe become infamous, as by. prenoun- 
_ cing the horrible word in a trial by battel, ſhall not be permitted 
to wage his law. Neither ſhall an infant under the age of twenty 
one, for he cannot be admitted to his oath ; and therefore, on 


the other hand, the courſe of juſtice ſhall flow equally, and the 


defendant, where an infant is plaintiff, ſhall not wage his law. 


But a feme- covert, when joined with her huſband, may be ad- 
mitted to wa 
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KY TEE aways. 1 the plaintiff hath, 
he may wage his 


. eile it , that.; in an action of debt againſt a priſoner by. 2 pe: 4 
© for bis victuals, the defendant hall not wage. his law: for the 
gaoler cannot refuſe the priſoner, and ought not to ſuffer him to 
iſh, for want of ſuſtenance. But otherwiſe it is for the board 

N at liberty. In an action of debt brought. by an 
attorney for his fees, the defendant cannot wage his law, becauſe 
the plaintiff is compellable to be his attorney. And ſo, if a 
ſeryant be retained according to the ſtatute of labourers, 5 Eliz. 

c. 4. Which obliges all ſingle perſons of a certain age, and nor | 
having other viſible means of livelyhood, to go out to ſervice; 
3 of debt for the wages of ſuch. a ſervant, the 3 1 
tat not wage his law becauſe the plaintiff. was compellable to 
ſerve. But it had been otherwiſe, had the OS. been Sf, 135 
ciel gte, and not ee to the Katuss “ yi 


In n no. gy. where 2 Sede bee 3 or any Wider 
with farce is alleged againſt, the defendant, is he permitted to 
wage. his law *: for it is impoſſible to preſume he has ſatisfied 
the plaintiff. his. demand. i in ſuch caſes, where damages are un- 
certain and left to be aſſeſſed by a jury. Nor will the law truſt 
the defendant with an oath to diſcharge himſelf, where the pri- 
vate injury is coupled as it were with. a public crime, that of 
force and violence ; which would be equivalent to the purgation 
oath of the civil l which, « ours has 0 r rejecQed, . 


* Co. Litt. 295. 9 : 8 1 * Bie. Raym. 286. 
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| ofthe caſed;/ ſhall not be admitted to wage their law: for 
nn man can with 4 ſafe conſcience” wage law of another man's 
contract ; tliat is, ſwear eee never entered into it, or at leaſt 
that ne — (charged it. The king alſo his his 1 


tive; for, as ali wager of ne (poſes! Ereflefiow on this printf 
tor diſhone ore there ſhall be no ſuch wag 


ſty, ther 


by bim. And this' pre Wand ad in cœhmu- 
ted to his debtor and accomptant; t; for, on à writ of 70 minus 
in che exchequer-for a debt on fir mple contract, the gelendant is 
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* Ti 6 8 the wager of kirk never permitted, bet Selk this 


dehnt bore a fair and unreproachable character; and it alſo 
was confined to ſuch caſes where a debt might be ſuppoſed to be 
diſcharged;' or ſatisfaction made in private, without any witneſ- 
ſies to atteſt" it: and many other prudential reſtrictions accom- 

— panied) this indulge 
(even under all-it s reſtrictions) it threw too great a temptation 
in the way of indigent or profligate men: and therefore by de- 
grees new remedies were deviſed, and ne forms of action were 
introduced, wherein no defendant is at liberty to wage his law. 
So that now no plaintiff need at all apprehend any danger from 
the hardineſs of his debtor's conſcience, unleſs he voluntarily 
chuſes to rely on his adverſary s veracity, by bringing an obſolete, 
inſtead of a modern, action. Therefore one ſhall hardly hear at 
preſent of an action of debt brought upon a ſimple contract: that 


dug 


being ſupplied by an action of rreſpaſi on the caſe for the breach 


of a promiſe or 1 ; wherein, though the ſpecific debt can- 
not be recovered, yet damages may, equivalent to the ſpecific 


debt. And, this being an action of treſpaſs, no law can be waged 
therein. So, inſtead of an action of gdetinue to recover the very 


thing detained, an action of treſpaſs on the caſe in rover and 


- 7 Finch, L. 424. | AL | Co. Litt. 295. 
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1 The Ar Ae the W or ie att 1 
the jury is reſpited, through defect of the jurors, till the firſt 
day of the next term, then to appear at Weſtminſter ; ; unleſs: 
t before that time; big. on / wedneſday the fourth of March, 
the Juſtices of our lord the king, appointed to tak Wer in 
<« that county, ſhall have come to Oxford, that is, to the place 
* aſſigned for Waldi g the aſſiſes. Therefore the erf! is com- 
manded to have their bodies at Weſtminſter on the ſaid firſt 
n day of next term, or before the aid juſtices of aſſiſe, if before 
that time they come to Oxford; v. on the fourth of Marci 
« aforeſaid.” And, as the judges: are ſure to come and open the 
circuit commiſſions on the day mentioned in the writ, the ſheriff 
returns and ſummons this; jury to appear at the aſſiſes, and there 
the trial is had before the juſtices of 4ſ%% and ni priut among 
whom (as hath been ſaid”) are uſually two of the judges of the 
courts at Weſtminſter, the whole kingdom being divided into fix 
_ circuits for this purpoſe. And thus we may obſerve that the trial 
1| of common iſſues, at nj prive, was in it's original only à colla- 
= _ teral incident to the ier bufineſs of the Juſtices of aſſiſe; 
though now, by the various revolutions of practice, it is become 
their principal employment: hardly any an, OO: in jews . 
of the real Men, but the neon end | * oF 


Ir the ſheriff bs: not an indifferent Shieh 5 as ir ke ns 4a 
party in the ſuit, or be related by either blood or affinity to either 
of the parties, he is not then truſted to return the jury; but the 
1 venire ſhall be directed to the coroners, who in this, as in nf 

| | "OEM + 3 See pag. 8 
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Jury, and their return is m + 


ANA i 


nov pale awhile, f and-obſerve wit —.— 


firſt the perſon — rb ä is a —— ner en 
: boys conſequence j that fo he may be riot —_— the leſs tempted 
to commit wilful errors, but likewiſe be reſpo for the faults 
of either himſelf or his officers: and de ib flſo bound by the 
obligation of an oath faithfully to execute his duty. Ne 
the time of their return: the panel is returned to the court upon 
the original venire, and the jurors are to be ſummoned: and 
brought in many weeks'afterwards to the trial, whereby the par- 
ties may have notice of the jurors, and of their ſufficiency or 


inſufficiency, characters, connections, and relations, that ſo they 


may be challenged upon juſt cauſe; while at the ſame time by 


means of the compulſory proceſs (of diringus or habeas corpora) 
the cauſe is not like to be retarded through defect of jurors. Third- 


1y,as'to the place of their appearance: which in cauſes of weight 
and conſequence is at the bar of the court; but in ordinary caſes 
at the aſſiſes, held in the county where the cauſe of action ariſes, 
and the witneſſes and jurors live: a proviſio moſt excellently 


calculated for the ſaving of expenſe to the parties For, though 
the preparation of the cauſes in point ef — is tranſacted 
at Weſtminſter, whereby the order and uniformity of proceeding 


is preſerved throughout the kingdom, and multiplicity of forms 

is prevented; yet this is no great charge or trouble, one attorney 

being able to tranfact the buſineſs of forty clients. But the 

troubleſome and moſt e attendance is that of — and 
* Forteſe. 4 Laud LL. c. 5. Hit. C. L. c. 12. | 


ala | w . e 


0 are called 2 Co ade; — | 


e * vo 71 9115 bend kr yt 4 ko. + 7 "Pt r ; 


Fa * x1 — 7 
e 
WD OS TERED ES 


n 
DIP 
e 


x 25 
E DC 
—— — 


CY * 
P 
% 


> 


au 2 +. . * 
* 4, 4 * iy T * 2 
— EI CES DENG 
a _ - 


* 
# 4 
— — — 2 1 
re 5 Fs — 2 7 
— * 2 . 2 8 2 8 > | 


—* 
: : 4 
** > 
i 0 * 
- | . 1 
I * - ” þ 
? * , 7 , : + ; OO ? 
9 * - 2 W 2 
* . " | » $ ED * IR WP. . 0 + 5 5 
#54 þ q k Ns '£ 25 «hs * FAE _— 1 1 $56 Im + 8 2 r * 
"Pp 1 n e e /// om ent ot a ee \ 1 en > by I LOT 2 
F ˙ ²˙ bs, te ES „ TTT 4 o- 
e FOWLER I 0 ET SY TW ; oo 8 OM 2 IIb X 0 $2 ag E - 
wy P N WE — ” 8 ** 3 5 
p be 2 , 2 < * . — — <p» a - — — =— n 
ACS . ——— — — rs \ — 25 2 
. Soo ano - MEER = os. - 4 end ns . . ct ny a D CE Son ee IA — — 
— Tn Dar £00 — P COL ES 7 * D —— — A 8 5 = 
- — — & Sat — r 2 12 "= wy 
n by <a — q 8 l b _ 
>= n bf C = "ry'2: N 
r 1 5 ST —_—_— => 4 = \ 


OTST EIS 


— I 


— —— 
* * mW * * 


* q 2 Nl 
n 


in chile: courts which 


EE 


mall influence por Tink "The cen poine of 


4 
88 22 
' . J P RICH 
* 


2 ade ee it — 0 


ee as 8 the peace, and the He. And, che bet- | 
of partiality, it was wiſely provided | 

. 2. 8 Ric: H. c. 2. and-33 Hen. VIII. 
2 ſhould hold Please ing ee 


wherein he was age of dif 


vents party and — | in — i, 


it keeps both the rule and the ad peri me- vori yd 


e aud conſult to- 
reſolutions, and preſide 
are ally connected and their jud: 
ments blended together; as they are re ourts of 
appeal or advice to each other. And hence their adminiſtration 
ice, and conduct of trials, are -conſoriant! and uniform; 
whereby that confuſion and contratiety are avoided, which would 
naturally ariſe from 4 variety of uncommmunicating judges, or 
from any tee n But let u us now returu to . 
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ere i ins day ef trials is faxed, erbse a his 

bete muſt bring down the record to the aſſiſes, and enter it 
with the proper officer, in order to it's being called on in courſe. 

If 3 It be not ſo entered, it cannot | be tried ; therefore it is in the 
plaintiff's 


proceeding we — pol prove 
t the clauſe eee ee meriff's e ee 
2 k growl that if two eee a ands, 


nonſuited, end vi Whip u. gige Fri 
N defendant a as in n Cale of a nonſuit. In caſe the plaintiff intends 


ty miles of London) eight days notice of trial 
he hiv greater diſtance, then fourteen days no 
| to 9 and if the plaintiff then chang 
and does not countermand the notice fix days before the trial, 
he ſhall be liable to pay coſts to 'the defendant for not proceed- 


nee or « plainti, may, upon good 1 ſhewen to the court 
5 ny or. von. of A e Wm obtain 


aſe, t * 


20 Rr Ant a BEE. #55) 4 - 

120 Bor We will now moos all de * bi ogy 
ſettled, and the. cauſe to be called on in gourt. The record is 
then handed to the judge, to peruſe * the pleadings, 
and what iſſues the particFare to maint d prove, while the 
Jury is called and ſworn. To this e 
dompulſive procels, the writ of habeas corpora, or aiftringas, with 
the panel of j Jurors annexed, to the judge's officer in court. The 
jurors contained in the panel are either ſpecial or common jurors. 
Special juries were originally introduced in trials at*bar, when 
the cauſes were of too great n for the diſcuſſion of ordinary 


free- 


he is bound to give the defendant: (if he lives 0 


ing to trial, by the ſame laſt mentioned ſtatute. The defendant 


the ſheriff returns his 
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He i is in ſuch — bas! moti n in cour cule's 
hereupc PR ages SE 


* — the — Len 6,25. eicher party 8 dae 


| e! are affiſesins at barg . paying the en xtraordinary 
_ expenſe; unleſs the judge will certify (in — of the fia. 5 
uta een 7 c. nt, FR n mouſe EE 1 Jury. 
4 SY | 2 2 SIGH nene fa, : 
ak COMMON. Jury: is one a vain by the ſheriff ccording 
che. directions of the ſtatute 3 Geo. II. c. 25. which'appoi 
that the ſheriff ſhall not return a ſeparate panel for every ſeparate 
cauſe, as formerly; but one and the ſame panel for every cauſe 
to be tried at the ſame aſſiſes, containing not leſs than forty 
eight, nor more than ſeventy two, jurors: and that their names, 
being written on tickets, ſnall be put into a box or glaſs; and 
. each cauſe is called, twelve of theſe perſons, whoſe names 
ſhall be firſt drawn out of the box, ſhall be ſworn upon the) Jury, 
unleſs abſent, challenged, or excuſed; and unleſs a previous view 
of the lands, or tenements, or other matters in queſtion, ſhall 
have been thought neceſſary by the court: in which caſe fix or 
more of the jurors returned, to be agreed on by the parties, or 
named by a judge or other proper officer of the court, ſhall be 
appointed to take ſuch view; and then ſuch of the j jury as have 
appeared upon the view. (if any?) ſhall be ſworn on the inqueſt 
previous to any other jurors. Theſe acts are well calculated to 
reſtrain any ſuſpicion of partiality in the NOR or 97 7 e 
with chez jurors witen returned. | 


. 4 Ts, 252, 
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© {CRALLENGES t0 the array! are at once an exception to the 


whole panel, in which the jury are arrayed or ſet in order by the 
ſheriff in his return; and they may be made upon account of 
tiali 9 or ſome default 3 in the ſheriff, or his under- officer who 


erally ſpeaking, the ſame reaſons 


| that eas — Sn the venire were ſufficient to have di- 
rected it to the eoroners or eliſors, will be alſo ſufficient to quaſh 


there is any tolerable e of ſuſpicion. Alſo, though there 
1] objeRi n againſt the ſheriff, yet if he arrays the 


mination, or under the direction of. either party, 


this] is b of challenge to the array. Formerly, if a lord. 
0 parliament had a cauſe to be tried, and no knight was return- 


ed upon the jury, it was a cauſe of challenge to the array: but 


an unexpected uſe having been made of this dormant privilege by a 
ſpiritual lord?, (though his title to ſuch privilege was very doubt- 
: ful?) it was aboliſhed by ſtatute 24 Geo. II. c.18. Alfo, by the 


y of the antient law, the Jury was to come de vicineto, from 


the neighbourhood of the vill or place where the cauſe of action 
was laid in the declaration; and therefore ſome of the jury were 
obliged to be returned from the hundred in which ſuch vill lay; 
and, if none were returned, the array might be challenged 
for defect of hundredors. Thus the Gothic jury, er nembda, 
was alſo collected out of every quarter of the country ; :** binos, 


* trinos, vel etiam ſenos, ex fingulis territoru quadrantibus*.” For, 


| living in the neighbourhood, they were properly. the very coun- 

try, or pats, to which both parties had appealed ;- and were ſup- 
poſed to know before- hand the charaters of the parties and wit=- 
neſſes, and therefore the better knew what credit to give to the 


--P . ov, By of Worceſter, M. 23 Geo. H. 1 2Whitelocke of parl. 211. 
— _— S Stiermhook 4 jure Goth, 4. 1. c. 4. 
Hy facts 


the array, when made by a perſon or officer of whoſe partiality 
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ED} facts alleged in evidence. But rg ConFapience was 'overbs 


1. And 9 our law pong 10 3 of, chat it for a — 
time has been grac 


upon all civil actions, except upon penal, tat 
alſo by the 24 Gee 


country in the world; but which is as antient with: us as the 


therefore by the ſtatute 21 Hen. VI. c. 4. the whole jury are then 
directed to be denirens. And it may be queſtioned, whether the 


Gilb. Hiſt, C. P. c. 8. 
t de Laud. LL. c. 25. 
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1 relinquiſhing this Nader the number 
neceſſary hundredors in the whole pd 


of Edward III were cantandy/fx%; being im de amateß Fortec 
cue reduced to faur. Afterwards indeed the ſtatute 3 5 Hen. VIII. 


c. 6. reitor. tlie antient number of fx, but that clauſe: was Was OOn 
virtually repealed by ſtatute 27 Eliz. e. 6. Which required only 
tu. And fir Edward Coke alſo" Sen un fuoku's 2 
cumſtances, wheteby the courts tted this neceſſary number 
to be evaded, that it appears chey were beanily: W it. A 
length, by ſtatute 4 & 5 Ann. c. 16. it Was entirely 


20; II. . 18. the jury being now only to cotne 

de corpore comitatus, from the body of the county at large, and 
not de vicineto, or from the particular neighbourhood. The ar- 
ray by the antient law may alſo be challenged, if an an: ve party 
to the ſuit, and, upon a rule obtained by his-moti 
for a Jury de medietate en ſuch. a one be not returned — the 


that ee 3 


ö rty is an alien . tha; jury y-hallb 


half aliens and the other denizens, if hoy os on: the more im- 


partial trial. A privilege indulged to in no other 


time of king Ethelred, in whoſe ſtatute de montzcolis Malliar 
(then aliens to the crown of England) cap. 3. it is ardained, 
that © duodent legales bomines,. quorum fex Walli et fex' Angli erunt, 


Anglis ef Walks jus dicunio. But where both parties are aliens. 


no partiality is to be preſumed to one more than ano 


1 1 Toft. 157. 


ſtatute 


poſitive 5 can ren concerning the manner of im- 
panelling jurors, and the perſons to be returned in ſuch panel. 


80 that the court might probably heſitate, eſpecially in the caſe 


w far it has now a power to direct a panel to 


| ju 
be e langue, and to alter the method ee 


for ſtriking T peel jury, or baten "yes er ec 
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HALLENGES to the polls, i 26 aps, aencbptidng to par- 
ticular jurors ; and ſeem; to anſwer the 8 judicis in the 
civil and canon laws: by the conſtitutions of which a judge 


might be refuſed upon any ſuſpicion of ' partiality”. By the laws 
of England alſo, in the times of Bracton“ and Fleta”, a judge 


might be refuſed for good cauſe ; but now the law is otherwiſe, 


and it is held that judges or juſtices cannot be challenged'. Nr 
the law will not ſuppoſe a poſſibility of bias or favour in a judge, 
Who is already ſworn to adminiſter impartial juſtice, and Whoſe 


authority greatly depends upon that preſumption and idea. And 


ſhould the fact at any time prove flagrantly ſuch, as the delicacy 
of the law will not preſume beforehand, there is no doubt but 
that ſuch miſbehaviour would draw down a heavy cenſure from 
thoſe; to WING the Meg! is acoorntable bare 1 0 e 


Bow n to the polls” of the:; jury (who are Mit 1 


fact) are reduced to four heads by fir Edward Coke“: propter 


Fun "reſpeetum ; err een 3 e affettum ; ; and Nep. 
fer Re” 1 8 


= * * * * ie "a 
. * ws "oF - . __ Py " WIE 
. 4 , . f x 1 1 7 } » , 4 
CY L 44 & $4. — : r 


F Wade; . reſpeftum; as if a rd of autant be 
deres on a jury, he _ be NR by any 8 or 
—_— gant, himſelf, : 


Js 


ks 3:1, „ Benn 1 fun. e Litt. 294. 
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| male is howWe \ 


panelled; ta: try the queſtion, whether, with child, or no 


him, to bea juror, I 
5 And, firſt, by. the atute, Wee LI 


1:66, 7 Cax, II. c. 3, to, 20. per aunum, whi 


num in England and 61. in Wales, of freehold. lands oricopyhold ; 


iſh tongue or nation, and the other of any foreign one, no want 


d 66 16k Hank en erde eech 7 LE AD 34 os 


Hropt 0 er, defect; as if 9 mee be arg een this. 


ward lame. 


child, inner to excude the. next. 


a widow. feigns alk wit . Pac! | 
heir, and a ſuppe gſßititious birth is ful ed. | ded.; then 
upon the writ 2 ventre inſpiciends, a jury of women 1s to be im- 


10 5 But ; 
the principal, deficiency, i defect of eſtate, ſufficient, to qualify 
is depends upon a variety of ſtatutes, 

„ 2. 1g Edw. I. c. 38. none. 
ſhall paſs on juries. in aſſiſes within che county, but ſuch as may 
diſpend 295, by the year at the leaſt; which is. encreaſed to 4035. 
by the ſtatute, 21 Ex. I. ſt. I. and a Hen. V. ſt. 2. c. 3. This was, 
doubled by the ſtatute a5 Eliz. c b. which requires in every ſoch 
caſe, the jurors to hays, eſtate of freehold. to the Jearly value of. 
40. at the-leaſt, But, the value of money at that time decreaſing 
very conſiderably, this qualification. was raiſed. by the ſtatute 
being only a 
temporary act, fot three ears, Was ſuffered to expire without 


rene wal, to the great debaſement of juries- However by the 
ſtatute 4 & 5 W. & M. c. 24. it was again raiſed to 101. per an- 


which is the firſt time chat copyholdets (as ſuch) were admitted 
to ſerve, upon juries in any -of the king's, courts, though they 
had before been admitted to ſerve in ſome of the ſheriff's courts,.. - 
by ſtatutes 1 Ric. III. c. 4. and 9 Hen. VII. c. 13. And, laſtly, 
by ſtatute 3 Geo. II. c. 25. any leaſeholder for the term of five 
hundred — abſolute, or for. any term determinable upon life 
or lives, of the clear yearly value of 20 J. per annum over and 
above the rent reſerved, is qualified to ſerve upon juries. When 
the jury is de medietate linguae, that is, one moiety of the Eng- 


b Cro. Elia. 566. 5 
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f lands ſhul chats 28 ahallagse w the allen; for, a Ki 

men þable- $0" Hold any, ene totally defeat the prii 
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Tell Fe ox of may bos che Propter uffacrum, Heller 
bis ality.” "amy types rinbipal 


8 Dar ly within PR — — * He pol Behn atbitritor on 
either fide ; that he has atm intereſt in the cauſe; that there is 
an action depending between him and the party; that he has 
taken money for his verdict; that he has formerly been a juror 
in the fame cauſe; chat he is the party's maſter; ſervant, coun- | 
ſellor, ' ſteward or attorney, or of the-fthe ſociety or — poration 
wich bim : all theſe are prineipal cauſes of challenge: 
if true cee be W ey for Rea weg de de me 
2 challenge * but ooch t ol Rink (probable: viredcſine 
_— of ger as — and the Ike“; the validity 
"which o the detetmination of triori whoſe of. 
ether the t ror be favourable of unfavours 


two indifferent une band 4 by the court; nd, if they try one 
man and find him indifferent, he ſhall be ſworn; and then he 
and the two triots ſhall try the next; and when ahbthct is found 
indifferent and ſworn, the two triors ſhall be RNC; hf and i the 
two we ſworn on n the” ng ſhall wy ny: r n 
Fa Cn ALLENGES propter deliftum are for e crime or miſe 
demeſhor, that affects the juror's credit and renders him infa · 
mous. | Avfor 4 convidtion of kreaſon. felony, perjury, or con- 
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In the zembda, or jury, of the antient *© plures ex cauſa Proegnanti et marie 14.“ 
Goths, three challenges only were allowed (Stiernhook L 1. 6. 4.) 
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Finaey; ar if he hach receined Judgment af the.ipill 
5 b r the like 3 or to be; VLG fk e or ſtigme ed; 
if he be outlawed or excommunicated, or bath dang? | mi of 
_ falſe-verdi@, pr eee ee ley if he:by peat 
_ recreant; when. c ion e trial by baktel, and t der 


W veritatem | 


challenge, N. are not to his di 
BE einzs theſe chal xceptions againſt 

= of jurors, and whereby: ogy may deb excladid, from. ſer- 
ving, there are alſo other cauſes to be made uſe of by WO 
themſelves, which are matter of exemption; hereby: their 
vice is excuſed, and not excluded. As by. ſtatute. W t. 2. 13 E 
. 38. fick and decrepit perſons, perſons. not commorant in 5 
county, and men above 3 old; and by the Natute of 
7&8. W. III. c. 32. infants.under twenty one. II 
is alſo extended by divers —.— euſtoms, and cl a 
ſicians and other medical perſons, counſe off 


the courts, and the like; all of whom, if implied muſt 
their ſpecial exemption. Clergymen are alſo. u | 
of favour and reſpect to their function: but, if t hey 
lands and tenements, they are in ſtrictne 6 liable.to be ia impa 
in reſpect of their lay fees, unleſs they be in the ſervice of the 
king or of ſome . « in n domini regis, vel Eu 
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. F bye e of challenges, or other cauſe,. a | ſafficient nu m- 
ver of unexceptionable jurors doth not appear at the trial, either 
party may pray a tales. A tales is a ſupply of ſuch men, as are 
ſummoned upon the firſt panel, in order to make up the defi- 
eieney. For this purpoſe a writ of decem b. ofta tales, and 
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ved is the Merit" at om 


n law, 


2 ar be —_—_ 4 done at a trial at bar, if the jurors make de- 


. = But at the aflifes or i, prius, by virtue of the ſtatute 35 


_ "Heat VIII. c. 6: and other ſubſequent ſtatutes, the judge is im- 


at the prayer of either party to award a rler de circun- 
i of perſons preſent in court, to be joined to the other 
or 1 wy the cauſe z who are liable however to the ſame chal- 


& ipal jurors. This is uſually done, till the le- 
gal de of evive be completed ; in which patriarchal and 
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men, appear, they are then ſeparately ſworn, well and truly to 


tr the iſſue between the parties, and a true verdict to give ac- 
cording ; to the een ure thence war 6:4 denominated | he 


d obſerving we cannot but 


pres ee, delicate and how impartially juſt the 
1 itſelf, in the conſtitution and frame of 
9 rer aha: excellently contrived for the teſt and inveſtiga- 


tion of truth ; which appears moſt remarkably, 1. In the avoid- 


ing of frauds and ſecret man 
rors out of the whole 


agement, by electing the twelve ju- 
panel by lot. 2. In it's caution againſt all 


partiality and bias, by quaſhing the whole panel or array, if the 
officer returning is ſuſpected to be other than indifferent; and 
en e 49 8 if probable canſe be ſhewn of malice 


q Append. No, u. 9. + 
1 Paufanis relates r at the wia of 


- Mars, for murder, in the court denominated: 


areopagus from that incident, he was ac- 
quitted by a jury compoſed of twelve pagan 
deities. And Dr. Hickes, who attributes the 
introduction of this zymber to the Normans, 


; {hough he allows 1 inſtitution of 3 Juries 


in general to 55 of much higher antiquity 
in England) tells us that among the inhabi- 
tants'of Norway, from whom the Normans 
as well as the Danes were deſcended, a great 
veneration was paid to the number tele: 
* nibil ſanctius, nibil antiquius fuit; perinde 


4 ac f in ipſo hoc numero ſecreta quaedam et 
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© ee to Gtber rt The prodigious FORO of Ms 
| Hons or challenge allowed. to gorors,: who are the ee E. 


republie, before the loſs her liberty: that the lets: — 
mould be Appoiened by the Praetor with the mutual chanſons: of 
cc jores wb; non Hob & ene ehen, fad we "arg 
cc „ 4 N of Lag: is 85 Wann adv 552 arts — 


N % * x > 1 . 
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1 N DEE D > tht fret; judices fg in \ many put Us rs lh 
* reſemblance to our juries : for they were firſt returned by 
the praetor ; de decuria ſenatoria 19 HR then T 
werd. drawn by lot, till a cert 
A es Oy at de pluribu numerus  confiti 
paſſet :- then the parties were allowed their challenges ; ol WA 
nam Fehr, accuſatort, ac reo, ut ex la mumera geficiunt Ges 
putaverini Abi aut inimicos aut ex aligua re incommodes fore : next 
they ſtruck what we call a tales; rejectione celebrata, in eorum lo- 
cum qui rejedti ſuerunt fubhſortiebutur praetor aliat, quidits illi u- 
dicum legitimus numerus compleretur e laſtly, che judges, like our 
jury, were {worn ; fs. perfetins, ob ani; an os 10 2 17 ut ene | 
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| Tus jury are now a 80 hai mevits I to „ 
attention the cloſer to the facts which they are impanelled and 
{ſworn to try, the pleadings are opened to them by counſel on 
that fide which holds the re: of the queſtion in iſſue; 
For the iſſue is ſaid to lie, and proof is always firſt required, 
upon that fide which affirms the matter in queſtion : in which 
our law agrees with the civil“; ei incumbit probatio, qui dicit, 
** non gui W cum fe rerum naturum Jadtum-negantis probatis 


4 pro Cluentio. 33. Nanga of the Greeks, the judices felefi of 
ba Aſcon. in Cic. Verr. 1. 6, A leunod the Romans, and the juries of the Engliſh, 
writer of our own, Dr. Pettingal, hath that he is tempted to conclude that the lat= 
ſmhevyn in an elaborate work (publiſhed A. D. ter are derived from the former. 
1769.) ſo many reſemblances between the H 22. +3: 2. Cod. 4. 19. 23. 


t Hulla 


N ; * FLY FLY 
* n 
HY ? l 1 
* FEY e * 
COS 
s. K * jo . 
. n : BIR 2 . KT * F 
A * 8 : Tk: — „ S to AW ABT r 
22 — — 4 —ͤ —AB„ Wor — — —-— Fr eee N n 
1 N 5 3 . 4 . "ou \ 
A ad 0 6 
[ * 
N. 
. 
* — - 
P. 


| | Waons 2 | „ | 

„ The opening counſel briefly informs "OR what Pi . 

ed in the court above; the parties, the nature of the | 
action, the declaration, the plea, replication, and other Procecd- 3 

_ ings, and Lftly. upon what. point the iſſue is joined, which i is. | 
| there ſent down. to. he determined. Inflcad of which formerly 3 
the whole record and proceſs of the pleadings: was read to them 1 
in Engliſh d N by. the: court, 5 the matter in iſſue. Ach Aries. a 
to their 4 
tended to de produced, 3 are dent laid et 1 5 bo counſel "los. 1 
on the fame Ade; and, when their evidence is gone through, the i 
alpen 2A 5 1 fide. 27881 the avec e 57 pee 1 
ober 5 . . e 2 e ho 4330 5 TVs b 10 wy LETS nn Ae 5 0 5 1 
ix" nature of my. 18 "OY will not Ne me to en- | 

ter into the numberleſs. rene and diſtinctions of what is, or 3 
is not, legal euigence to a jury. I ſhall only therefore ſele& | A 
" few of the general. heads: and leading maxims, relative to this 1 
point, e t ung qplerrations on Lek, manner of OS 4 
"x NI D, | Ha Miete 1 15 chat which. e en 5 b 3 

5 clear, or aſcertains the truth of the very fact or point in iſſue,  * n 
either on the one fide or on the other; and no evidence ought to 1 
be admitted to any other point. Therefore upon an action of q 

| debt, when the defendant 5 55 his bond by the plea of non gt i 
faltum, and the iſſue is, whether it be the defendant's deed or b. 
no; he cannot give a releaſe of this bond in evidence: for that 4 
does not deſtroy the bond, and therefore does not prove the iſſue | 
which he has choſen to 5 aps VIZ. that the bond ** no i 
exiſtence. 2 ie 9 
= Fortele c. 75. ee e wrh 1580 — 1 — chain of me | 1 
* This is e well performed i in whole; and which hath- lately been en- : . | = 
lord chief baron Gilbert's excellent treatiſe grafted into that learned and uſeful work, is 
of evidence: a work, which it is impoſſible ' the introductios to the late of nift privs, EE. x 4 1 
10 abſtract or — without loſing. ſome . 1 . i if 


AGAIN 3 


. ever, | 
7 a tl A . 8 ele * 5 Ag &, L534 8 


Fan in the trial by. 146 * 0 00 Po k 
chat which is given in proof, or that which the jury may receiv 
by their own private knowlege. The former, or proofs, "(to which : 
in common: N * Want of evidence is wr ae are. ? 

or or ders, A ire, 1. Records, ee 255 2 Autiegt e 1 
thirty years ſtanding; which prove themſelves; but 3. Modetn . 
deeds, and 4. Other writings, muſt be atteſted and verified” by 
parol evidence of witneſſes. | And the one general rule that runs 
though all the dodrine of trials is this, that the beſt evidence 
the nature of the caſe will admit of ſhall always be fequired, if. 
poſſible. to be had ; but, if not poſſible, then the beſt evidence 
that can be had ſhall be allowed. For if it be found that there | 
is any better evidence exiſting. than is produced, the very not 
producing it is a preſumption that it would have detected ſome. 
falſehood that at preſent is concealed. Thus, in order to prove a 
leaſe for years, nothing elſe ſhall be admitted but the very deed 
of leaſe itſelf, if in being; but if that be poſitively proved to be 
burnt or deſtroyed (not relying on any looſe negative, as that it 
cannot be found, or the like) then an atteſted, copy. may be pro- 
duced; or 'parol. evidence be given of it's contents. So, no evi- 
dence of a diſcourſe with another will be admitted, but the man 
Himſelf muſt be produced ; yet in ſome caſes 


7 . ob 1 A 
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s (as in proof of any 
general cuſtoms, or matters of common tradition or repute) the 
courts admit of hearſay evidence, or an account of what perſons 
deceaſed have declared in their life-time ; but ſuch evidence will 
not be received of any particular facts. 80 too, books of ac 
count, or ſhop-books, are not allowed of themſelves to be given 

in evidence for the owner; but a ſervant who made the entry | 
may have recourſe to them to refreſh, his memory: and, if fuch 

| ſervant (who was accuſtomed. to make thoſe entries) be dead, 
and his hand be proved, the book may be read in evidence“: 
for, as tradeſmen are often under a neceſſity of giving credit 
wibont ny note or writing, this is therefore, when e avg . 


| I] 5 0 Law of nif prins. 266. 8 . 
7 MW _ | with 


47 He 8 


| bulb evidence the pits be produced.” dange- 

rous of evidence is not carried {> far in England as : 

abroad; where a man's own books of accounts, by a diflertion * „ 
of the civil law. (which ſeems to have meant the ſame thing as | 

is practiſed with us) with the ſuppletory eath of the I, 

CT ———— Es ew. 1d 


long ce of time, th e Qatute 7 Jae. 1 c. ta. e en- 
ners of which — ave imagine oks | 
ſelves were evidence common law) © confines this ſpecies of 

1 tranſacti ions as : 


TY unleſs nds ent and 3 
— intercourſe of trade. For accounts of ſo re- 


cent a _ * ede _ more _— bs: ee _ 
aGjuſted. | 
Wir MY to ey i or wit? fer; it mut Gr 
be remembered, that there is a proceſs to bring them in by writ | 
of ſubpoena ad teftificandum : which commands them, laying afide, 
all pretences and excuſes, to appear at the trial on pain of 1000. 
to be forfeited to the king; to which the ſtatute 5 Eliz.. e. 9 
has added a penalty of 10/. to the party aggrieved, and damages 
equivalent to the loſs ſuſtained by want of his evidence. But 
no witneſs, unleſs his reaſonable expenſes be tendered him, -is 
bound to appear at all; nor, if he appears, is he bound to give 
evidence till ſuch charges are actually paid him: except he re- 
ſides within the bills of mortality, and is ſummoned to give evi- 
dence within the fame. This compulſory proceſs, to bring in 
unwilling witneſſes, and the additional terrors of an attachment 
in caſe of diſobedience, are df excellent uſe in the thorough. ins 
* of truth: and, upon the ſame principle, in the Atho: 


» Salk, this 5 reds Auen ſole e (Gu 419.5 J 
4 Gail, ob/ervat. 2. 20. 23. | Nam exemplo pernicigſum eft, ut ei ſcripturae 


r Inſirumenta domeſtica, ſeu. adnotatio, fi credatur, qua unuſ/quiſque fibi aduotatione pro: 
non aliis quoque adminiculis — ad pro- pria debitorem . (Did. l. 7. 
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"=o ; 4 « thouſand drachmas*. 67 Fi 
5 e e ee N thy; take 4 (OH -*4d 14 Tile 
150 L 1 vieles der — ue of 0 | 
| ee and examined, 
are mertſted in the event eme uf 
witneſs} choughithe ——— 2 hide 
| of their orediou/ty.” Infamous perſons are ſuck as mey PA chal- 
EEG | * as jurors, propter delittum 3" act whore hall be 
Wt. admitted to give evidence to inform 
went too ſcandalous to aſſociate. Intereſted 
amined upon a voir dire, if ſuſpected to — erned 
the event; or their intereſt may be proved in court. Which lalt 
is the only method of ſupporting an obj etion to the former Claſs ; 
1 1 Tor n no man is to be examined to prove his own infamy. And no 
A torney, or other pon intruſted eee of 


5 ; allowed, to. give evidence of ſuch 1 01 pri- 
. 2555 as came to his knowlege 5 — truſt and den- 
fidence : but he may be examined as to mere matters of fact, 

as the execution of a deed or the like, which mi ght hb nave e me 

to his nh ie being mma. in the cue. 18480 ig : 


- yr 8 AF; 


01 NE me if credible) ! 1s fafficient aa to a jury of any 
Angle fact; though undoubtedly the concurrence of two or more 
corroborates the proof. Vet our law conſiders that there are many 
tranſactions to which only one perſon is privy; and therefore does 
not always demand the teſtimony of two, as the civil law uni- 
verſally requires. « Unins reſponſio teſtis ommino non nnn We 

To. extricate itſelf out of which abſurdity, the modern prac- 
tice of the civil law courts has plunged itſelf into 9%. wa 
Por, as they do not allow a leſs number than two witneſſes to 


"> pott. Antiq. b. Fc ©. A 2 9 „ Cod, 4. 20. 9. 
La of piff prius. 267. 6 Po WH 


_— 
MN or $14 2 wed | 


fact, fact, they. ee the party himſelf (plaintiff or e to 
| in his own behalf; and adminiſter to him what is 
Fr 
© whole one. By this ingenious device 8 at onee the 
forms of the Roman law, and acknowleging the ſuperior; reaſon- 
—_—_—_ of _ and of eee n 2 one 5 to 
wt extions 5 of perjury lays 45 down as an inva ; 


_ ang is — required, when anc, the nature 
: * the caſe it appears it might poſſibly have been had. But, 
next to pgſtive proof, circumſtantiai evidence ot the doctrine of 
prefumptions malt take place: for when the fact itſelf cannot be 
demonſtra ely evinced, that which comes neareſt to the proof 
of the fe is the proof of ſuch circumſtances which either ne- 
q or igſually, attend ſuch facts; and theſe are called pre- 
5 which are only to be relied upon till the contrary be 
agua , Stabitur Pragſumptioni donec probetur in contra- 
rium. Violent preſumption is many times equal to full proof * ; 
N for dere oy carciimaſiagges. appear, which neceſarily attend the 
fact. As if a landlord ſues for rent due at michaelmas 17 54, and 
1 the. tenant cannot prove the payment, but produces an acquit- 
tance for rent due at a ſubſequent time, in full of all demands, 


this 18 a violent preſumption of his having paid the former rent, 


and is equivalent to full proof for though the actual payment 
is not proved, yet the acquittance in full of all demands i is proved, 1 
which could not be without ſuch payment: and it therefore in- 
duces ſo forcible a nene that no proof: ſhall: be admitted 
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Weſt. 2. 13 Edw. I. c. 31. or, if he refuſes ſo to do, the party 
may have a compulſory writ againſt him *, commanding him to 
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that the fact is untruly ſtated, when the caſe is dtherwiſe, an ac- 
tion will lie againſt him for making a falſe return. This bill of 
exceptions is in the nature of an appeal ; examinable, not in the 
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he-never meant, by dreſſing up his depoſitions in his own forms 
and. language; but he is 2 at liberty to correct and explain his 
meaning, if miſunderſtood, which he can never do after a writ- 
ten depoſition. is once taken. Beſides, the occaſional queſtions of 
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in theit verdier before the Judges ate about to leave the town, | 
though they are not to be threatened or imprifoned*,” the Judges 
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| . ; — ie of fu and, pon tral by nay of the 
+ methods mentioned in the two preceding chapters, it be found 
. for either the plaintiff or defendant, or ſpecially ; or if the plain 
520k 5 tiff makes default, or is nonſuit; or whatever, in ſhort, is done 
: . 5 ſiubſequent to the Joining of iſſue and awarding the trial, it is 
| | eentered on record, and is called a poflea*. The ſubſtance of 
g we 5 wuaich is, that poftea, ofterwards, the ſaid plaintiff and defen- 
dant appeared by their attornies at the place of trial; and a 
5. Jury, being 4 found ſuch a verdict; or, that the plaintiff 
N after the jury ſworn made default, and did not proſecute his 
ſuit ; or, as the caſe may happen. This is added to the roll, 
$ 9 which is now returned to the court from which it was ſent; and 
| the hiſtory of the cauſe, from the time it was carried out, 1s 
thus continued by the Poftea. J 
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be entered till the next term after trial had, and that 1 
Sener. So chat if any defect of juſtice hap 
Aut ſhe trial, inadvertence, or miſconduct, the Party 


| meg have 'relief in the court above, by 6 
or if, notwithſtanding the; iſſue of fat be y « L : 
appears that the complaint was either not actionable in itſelf, of 
not made with. ſufficient preciſion and 
7 party x 
jury, . verdict ; or any 
behaviour of the jury among themſelves: alſo if it 
the judge's report, certified to the court, that the jury have brought 
in a verdi& nent or ootitrary to-evidence, ſo that he is reaſon- 
ably diſſa >; or if they have given e 
mages J or if the judge himself has miſ- directed the jury, ſo that 
they found an unjuſtifiable rdi ; for theſe, and other reaſons 
| _ of the like kind, it is the of the court to award a new, 
or ſecond, rrial. But if two juries agree in the ſame or a ſimilar 
verdict, a third trial is ſeldom awarded ©: for the law will not 
| readily ſuppoſe, that the verdict of any one ſubſequent 5 Jury can 
countervail the oaths of two preceding — :-- 


Tu x exertion: of theſe ſuperintende + powers of the king's 
courts, in ſetting aſide the verdict of a jury and granting a new 
trial, on account of miſbehayiour | in the jurors, is of a date ex- 
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of Charles the ſecond new trials were granted upon N 


5 oppreſſive verdicts, they are now more liberal in granti 
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tremely a antient. There are inſtances) in the year 10 of the | 
Edward HI", e 1 and 8 re i e 


our dock er granting -ainew rial Upon 3 we 
damages given by the jury: apprehending with reaſon, act 
torious partiality in the rar en f-:miſbes 
nanu ndengg dos before, ia OD rm riſe in the com- 


leas“, ng tr cert 
& the judge, tunfortified: by any: report: of eiten BY thavehe * 
verdict had paſſed againſt his opinion; though chief juſtice Rolle 
(who allowed of new trials in caſe of miſbehaviour; ſarptize, or 
fraud, or if the verdict was notoriouſly contrar CI 
refuſed to adopt that 


practice in tlie court of king's-benc 
ne it was clearly held for law, that whatever ; 
ane ere avoi enen ught to be returned \upon che 
Wonder who's a new venire was awarded, withou an 
reaſom appearing upon the record. But very early in 


9 5 * 
27 Fi 
n # & 


and the former ſtrictneſs of the courts of law, in reſpect of new 
trials, having driven many parties into equity to. be relieved from 
ing them 
tlie maxim at preſent _— being this, that (in all caſes of mo- 
ment) where Juſtice is is not . _— one A An g ge rar 
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given, Was by writ ** attaint 3 of Which we ſhall ſpeak in che 
70 and Which is at leaſt as old as peg ſt ee the 
uch a. ſanction ehh thought necefiar . 
-AP appealing ito, (Prov! dence. for the deciſion, o dubious right, it 
"wa referred 55 the ogth of fallible or r perhaps corrupted, men. 
; and, if they did, ee n a el to o coneli de. 
tion in the firſt Polls Hit ag whi 
ae e e if 
—— of fact muſt be always ſo, clear 
Wrong Verdict, — = he, wilfully, and, — — . 
"I tives,, which can only be known. to thy "IJ 
andhe may, on the contrary, finda, verdict, ver) manifeltiy wrong, 
incapacity, miſapprehenſion, inattention to circumſtances, / 11 
the injured, party, a nder an PORES hardſhip, by.. . 
e of the j jurors for p- the Anden. of his redreſs. 
"Tx HE = judges — + Sg FY and very early, even for the a. 
viour of jurymen, inſtead of proſecuting the writ of attaint, 
than a century paſt, have ſo extended the benefit of this remedy, 
that the attaint is now as obſolete as the trial by battel which it. 
ſoon as the revival of the other. And here I cannot but again 
admire ? the wiſdom of ſuffering time to bring to perfection new 


1 0 cot Wange has $5 rig 
Fan be. g only, remedy, for geverſal cf a werdet und 
by Henry IT, in nt 
4 „ when, ——— 
r. anceſtors ſaw, that a jury might give an erro ant verdi * 
A the ignorance an 
du F uppoſed that, .t 
hereas a juror may find. a juſt verdict e BOrIgHECOuR, 
without. any bad, motive at all; from, i inexperience in buſineſs, . 
. thouſand other. innocent cauſes. But ſuch a remedy a as this. laid 
awarded a ſecond trial: and ſubſequent. reſolutions, for more 
ſucceeded: and we ſhall probably ſee the revival of the one as 
remedies, more eaſy, and beneficial. to the inert ; bs MBs þ 5 
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explained or anſwered ; or may be . 

t, which a little recollection would have ſolved. in 
of a trial the ableſt judge may miſtake the law, and 
on hrs pers nun and range the 
"ns; to lay it x; nor to take off the 
ions Which W have Wen made on their minds 
rrienced advocates. The jury are to git 
A that is, before they ſeparate, eat, or drink. 
cin ances the moſt intelligent and beſt in- 
tentioned men may bring in a verdict, which oy" enen 
—_— cool deliberation: would wiſh to reverſe. 
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| af public juſtice bond be to give public ſatisfaction. If che 
verdict he liable to many objections and doubts in the opinion of 
his counſel, or even in the opinion of by-ſtanders, no party would 
go away fatisfied unlefs he had a "reviewing it. Such 
. 1 doubts Won with him be decifive : he would arraign the deter- 
unjuſt; x and abhor a tribunal which he 
imagined had done him an injury without a Poſübility of re- 
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of the former verdict on the one fide, or the 71 e of court 
| for awarding ſuch ſecond trial on the other: and the ſu 
verdi „though contrary rſt, 'imports: 


Upon the 5 jury 5 who, had 
adva have altered their own opinion. 
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be farther confidered. 
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ht information; who nſu- 
report of the evidence. Counſel 
on both ſides to impeach or eſtabliſh the verdict, and 
dont. net ens eaſons at la hr a new examination ought 


of the evidence is 
weighed, falſe e taken off, and all points of aw 
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No * do the courts lend too eaſy an ear to every application 
PH review of the former verdict. They muſt be ſatisfied, that 
there are ſtrong probable grounds to ſappoſe that the merits have 
not been fairly and fully diſcuſſed, and that the decifion is not 
agreeable to the Juſtice and truth of the caſe. A new trial is not 
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trifling, that nerd can 
| de cided.. 1 1 it is. s worthy ob fa 


merely of fact ; which is a 
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facts upon — ag the jr ry ro of others, not intended to be li- 


tigated ; the Production of deeds, books, and papers ; the ex- 


infirm or going beyond ſea 3 and the like. 
And che delay. and, expenſe of this proceeding are ſo ſmall and 


2 be moved ber igen time or 0 pratify 5 

m, within wb ch tetm ĩt is Aly heand and | 
ryation, how infinitely kiipericr. to 
all ho the trial by j jury approves, itſelf, even in the very mode 
of it 'srevifion. In every other country of Europe, and in thoſe of 
s. Which conform themſelves to the proceſs 
the civil law, the parties are at liberty whenever they 3 
from day to day and from court to court upon neh 
rpetual ſource of 'obſtinate chicane, 
delay, and expenſive litigation . With us no new trial is allowed, 


Not many .years ago an appeal was termined in April 1749: the queſtion being 


brought to the houſe of lords from the court only on the property In an ox, adjudged to 


of ſeſſion in Scotland, in a cauſe between be of the value of three guineas. No pique 
Napier and Macfarlane. It was inttituted or ſpirit could have made ſuch a cauſe, ih 
in March 1745 ; and, (after many interlo · the court of king's bench or common pleas, 
cutory orders and ſentences below, appealed have laſted a tenth of the time, or have caſt 
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| ions in the verdict; whether they ariſe frem the miſtakes * 1 
of the "Parties themſelves, of their e. or attort even ? bi 
e Pea Þ3.5 | e _ 
2. AxREe rs *f 
ing upon che face ef the record. Of this kind are, firſt; where =_ 
the declaration varies totally Seer ee original writ ; as where | 
the writ is in debt or detinue, and the plaintiff deelares in an 
action on the cafe for an aſumpft : for, the ofiginal 
rancery being the foundation and warrant of the whole proceed | | | 
ings in the common pleas, if the Geclardtaon does not a | 
ty totally fails. Al, 6 
; as if, 8 — it is Mid ic be 
thi che deren dt faid, “ the plaintiff ir a bankrupt; 
and the verdict finds ſpecially that he faid, “ the plaintiff will be 
a bankrupt.” Or; thirdly, if the caſe laid in the declaration is - 
not ſufficient in point of law to found an action upon. And this 
is an invariable rule with regard to arreſts of judgment upon mat- 
ter of law, that whatever is alleged in arreſt of judgment muſt . 
2 ſuch matter, as would. upon demurrer have been ſuffieient —— 
to overturn the action or plea.” As if, on an action for flander 
in calling the plaintiff a Jew, the defendant denies the words, Wn 
and iſſue is joined thereon ; now, if a verdi& be found for the 
plaintiff, that the words were actually ſpoken, whereby, the fact is 
eſtabliſhed, ſtill the defendant may move in arreſt of judgment, 
that to call a man a Jew is not actionable : and, if the court be 
of that opinion, the judgment ſhall be arreſted, and never entered 
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plaintiff does not merely ſtate his title in a defective manner, but 
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for the defendant i in the ſecond. 
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— | by | the court upon the matter contained 
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&& M. c. 12. no writ: of capias. Kalt ine for his IO the 
lainti pay 6 8d, and be allowed it ag dant 
among bis other coſts. And therefore in ju 
that the fine is remitted, and in the 
court of king's bench they now take no notice of any ſine or ca- 
2 at all. . if er defendant, thewit is con- 
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eee Fj Ry not ofeſſedly allow a * 1 
III cement of the vanquiſhed party being his only puniſhment. 4 5 | $6400] : if f jak 
The firſt ſtatute Which gave coſts, eo nomine, to the demandant 5 —_ 
in a. real action was the ſtatute of Glouceſter, 6 Edw. 18 A i =_ 

as did the ſtatute of Marlbridge 52 Hen. III. c. 6. tq the defend {6 OL {+18 
ant in one particular caſe, relative to wardſhip . though 9 : 
in reality coſts ere always conſidered and included | in the zan. „ 

tum of damages, in ſuch actions v | 


even. nom, colts. for. the plaintiff are always entered on the roll as r 

- _ increaſe of damages by the court. But, becauſe thoſe damages „„ 
inadequate to the plaintiff's expenſes, the ſta- F 

of Glou eſter orders eoſts to be alſo added; and farther mW - VR! b 

recs, that, the, ſame rule ſhall hold place in all caſes where the, Hl f Ti 
party is to recover damages; And therefore in ſuch actions where 1 
no damages were th n recoverable (as in guare impedit, in which f 
damages were not given till the ſtatute of Weſtm. 2. 13 Edw. I.) ä 

no coſts are now allowed“; unleſs they have been expreſſly given 1 

By by by forms ſubſequent ſtature... The ſtatute 3 Hen. VII. c. 10. was 5 Wh 
tze firſt which, allowed any coſts on a writ of error. But no = 
coſts were, allowed. the; e in any ſhape, till the ſtatutes: n 
23 Hen, VIII. c. 15. 4 Jac. I. c. 3. 8 & 9 W. III. c. 11. and 5 = 

| 4& 5 Ann. c. 16. nich very equitably gave the defendant, if 1 

he prevailed, the ſame coſts as the plaintiff would have had, in N 
caſe he had recovered. Theſe coſts on both ſides are taxed and 1 

he Prothonotary, or other proper officer of the Sy 1 
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F mom of 70 Fee courts of Jaw? are of various cl ory | 
* according to the ſubject matter in which hays are concerned. 
4 "we; are * 988 3 beet ten, What: 8 ct 


5 | ef WRI T 0 attaint : which lieth to enquire whether a 
jury of twelve men gave a falſe verdict * ; that ſo the judgment 
following thereupon may be reverſed : and this muſt be brought 
in the life-time of him for whom the verdict was given, and of 
two at leaſt of the j Jurors who gave it. This lay, at the common 
law, only upon verdicts in actions for ſuch perſonal injuries as did 
not amount to treſþaſs. For in real wrongs the party injured had 
redreſs by writ of right; but, after verdict againſt him in per- 
ſonal ſuits, he had no other remedy : and it did not lie in ac- 
tions of reſþaſe, for a very extraordinary reaſon; becauſe, if the 
verdict was ſet aſide, the king would loſe his fine *. But by ſta- 
tute Weſtm. 1. 3 Edw. I. c. 38. it was given in all pleas of 
land, franchiſe, or freehold : and, by ſeveral ſahſequent ſtatutes, 


1 ' Finch, L. 1. 2 d Bro. Abr. t. atteint. 42. 


In 


en of Edward HI” and 15 W it was allowed 
in almoſt every action, except in a writ of right for there no 


attaint lay, either by common law or ſtatute, becauſe it was de- 
u. pere e nit chem tom ll avon pens * 
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- jury . les to 


_— WR numbers nor b leſs indeed than double the 


aint can give no other evi- 


| dence oj hs way jury, uk 1 oe was originally given to the 
petit. For as their verdict is now trying, and the queſtion is 


e no they did right upon the evidence that appeared ta 
them, the law. ert it the higheſt abſurdity to produce any 


fabſequent proof upon ſuch trial, and to condemn the prior ju- 


rtiſdiction for not believing evidence. which they nevet knew. 
| againſt whom it is brought are allowed, in affirmance 

_ of the fiſt ver verdict, to produce new. matter * :+ becauſe the petit 
cir verdict upon nitrite of their own 


But thoſe: 


jary may have formed = 
knowlege, which never appeared in court; and becauſe very 


terrible was the judgment which the common law inflicted upon : 


them, if the grand jury found their verdict a falſe one. The 
5 judgment was, 1. That they ſhould loſe their liberam legem, and 

become for ever infamous. 2. That they ſhould forfeit all their 
goods and chattels. 3. That their lands and tenements ſhould 
be ſeiſed into the king's hands. 4. That their wives and chil- 


| dren ſhould be thrown out of doors. 5. That their houſes. ſhould 


de raſed and thrown down. 6. That their trees ſnould be rooted 
7. That their meadows ſhould be ploughed. 8. That their 
bodies ſhould' be caſt into ga 


as the ſeverity of this puniſhment had its uſual effect, in pre- 


venting the law: from wouny executed, therefore by the Rang . | 


Stat, I Edw. 11 e. : Edw. II. e. 7. Bro. * 4. atteint, 42. 
28 Edw, III. c, 8. 34 Edw. III. c. 7. f Finch. L. 486. 
Stat. 9 Ric, II. c. 3. 0 
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| derate Ae wis inflifted dir: pigeon r* Us 
petual infamy, and, if the cauſe of a&tion were 5 above 40. 
value, à forfeiture” of 20 J. "apiece by the jurors; or, i if under 
401, then 57. apiece; to be divided between che king and the 
party injured. 80 that a man may now bring an attaint either 
upon the ſtatute or at common law, at his elections; and in 
both of them may reverſe the former judgment. e ee 
tice of ſetting aſide verdicts upon motion and granting neo 
trialt, has ſo ſuperſeded the uſe of both ſorts 1 
have not obſerved any inſtance of an attaint in out — 5 
than the ſixteenth ur- "oo the e hie e e 
dence, to counte; vail the oath- ö 
however erroneous, Was — Enel and bergen « 2 . 
unt de judice et de attis jut; judex vero de Y viciſim teflari 
4 non poteſt, vere an falſo jurent: qualicunque'enim corum aſſertioni 
20 banden et judicandum.” Yet they had a proceeding, from 
hence our attaint may be derived. If, upon a lawful trial be- 
fore a ſuperior tribunal, they were found to have give a falſe 
verdict, they were fined, and rendered infamous for the future. 
Si tamem evidenti argumento falſum juraſſe convincantur { id quod 
«« ſuperius judicium 1 ales Alber wy mulfancur in Nr” r caetero 
5 e er arge n has EE N 
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218 AN — querela i is be A 13 d —ů 
Nagert is recovered, and who is therefore in danger of exe- 
cution, or perhaps actually in execution, may be relieved upon 
good matter of diſcharge, which has happened ſince the judg- 
ment: as if the plaintiff hath given him a general releaſe; or 
if the defendant hath paid the debt to the plaintiff, without en- 

tring ſatisfaction on the record. In theſe and the like caſes, 
| wherein the defendant hath good matter to plead, but hath had 
no opportunity of pleading it, (either at the beginning of the 


* 3 Inſt 164. | 1 Stiernhook ae Jure Goth. 4 . . 4 
: a 393. M. 35 & 36 Eliz. N Eliz. 399- * | 


2 Fg or . 3 | ee which, As. was f 0 in, a; _ 
mer chapter, muſt always be before judgment) an audita. 
guerela lies, in the nature of a bill in equity, to be relieved 
againſt the oppreſſion of the plaintiff. It is a writ directed to 
the court, ſtating that the complaint of the defendant hath 
been 1 audita doh i e and then ſettin 8 out che 


4 
M 


| pr. to > ns Fuſtice. to be ne A nee ha, It allo lies 
for bail, when judgment is obtained againſt them by fire oY 
cia to anſwer the debt of their principal, and it happens after⸗ 
wards that the original judgment againſt their principal is rever-, 
ſed : for here the bail, after judgment had againſt them, have 
no opportunity to plead. this ſpecial matter, and therefore they 
ſhall have redreſs by, audita querela ; which i is a writ of a moſt 
- remedial, nature, and ſeems to have been invented, leſt in any 
caſe; there ſhould be an oppreflive defect of juſtice, where a party 
has a good defence, but by the ordinary forms of law had no 
opportunity to make it. But the indulgence now. ſhewn by the 
courts in granting a ſummary relief upon motion, in caſes of ſuch 
evident oppreflion:*, has almoſt rendered uſeleſs the writ of au- 
| Gita gone and, driven i 1 out of practice. SH | 


II. Br UT, | thirdly, the eat hd of 1 for . 
neous judgments in the king's courts of record, is LN wort e er- 
rr to ſome e Band of appeal. 


by WRIT nigh error lies fas Gene pd miſtake i in the pro- 
b e of a court of record; for, to amend errors in a baſe court, 
not of record, a writ of falſe judgment lies v. The writ of error 
only lies upon matter of Ia ariſing upon the face of the pro- 
- ceedings ; ſo that no evidence is required to ſubſtantiate or ſup- 
port it: and there i is no method of reverſing an error in the de- 


k ver wag. 317. : » Lord Raym. 439. 
1 Finch. L. 488. F. N. B. 102. * Append. No. III. 5. 6. 
21 Roll, Abr. 388. TI Finch. L. 484. 
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he Hiltikes PER 
ant r N 1 N 
1 . gg th tbe 5 trivial \gidugds, as mis-Ipel- 
lings and other "miſtakes Shs Gerte, "all iIyhich might be 
athended at the common Aw, whitle all the procee Ps 
paper'*; for they were thett eotifidered as hy 1 in Heri, res. 
fore fabjett to He control of "the contts.” But, when once he 
record Was mide up, it Was formerly held, that by th : 
law nb armEnd tent oak be”) pe 
tert lf ed e gauge path 
during che tet the record is in wy Brea of the court; 
core mors berg heise Justice requires it, Uf alle of 
atflendments àt thy 1 Are while the fuit 15 depending,” notwith- 
ſtanding the record be ttiade up, and 1/6 For th. 
at preſent” confider tlie proceedings av in fer 
giver; ind thetefore that, till then, thef ave po 
arrithdrhents by the common lay: but whert judgment is once 
given and enrolled; noattendinent is permitted in any bfetcftuent 
ohne Miſtakes are allo effectually helped by the ſtakütes 
amendment and jeofails : ſo called, becauſe when a pleader per- 
celves any flip it the form of his proceedings, and acknowleges 
ſuch error /jeo fail: he is at liberty by thoſe ſtatuted td amend 
it; which amendment is ſeldom actually made, but the benefit 
of the acts is attained by the court's overlooking the exception. 
Theſe ſtatutes are many in number, and the provifions in 
chem too minute to be here taken notice bf, otherwiſe than 
referring to the ſtatutes themſelves v; by which all trifling 
exceptions are fo thoroughly guarded againft, that writs of error 
cannot how be mäintsidel, but for ſome material miſtake aligned. 


"4 4 Burr. 1 1099. mY F | 1 tis, VI. e. 3. 8 Hen. vi. c. 12. & 15. 
bin, 0 1), by 446 ©. S236, VIEWS. 10.15 Es. C00» 21 Jac. 

„„ 11 Hen, IV- eq Ee. Car. II. c. 8. (Riled in 
t Stra. 1011. | I Ventr. 100, an omniĩpotent act) 4 & 5 Ahn · 


3 1 e c. 6. 9 Hen. v. e. 4. c. 16. Sn. E, N Geo. I. c. 13. 
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ua by Tas $1: is at PT I f he general do a ine 
W $ riſe: Fg 1b are ſome what cur. 
dvrifprud udence, . when. all Prop were Fre Zemus, © fi a 19 155 
erceived and 0 bjeded | to or the court, the 
Fleader inſtantly acknowle: d reed his ples; 
Which gave occalion to at len! % o& 7 ae reported in the 
_Antient Jearpbooks.. $0 liberal were th D p the ſentiments of the 
crown as well as the Judges, that in the it atute of Wales, Baie 
at, Ro othelan, . 12 Eds, I. "the pleadings : are directed to be carried 
n in that e fine ee verb 22 fon 1 10 
 durs conſuctudine, © KW qua cadit 44 . 25 ary a 'Zotg Cauſe.” 
; Judgments Were Entered up Immediately by the clerks and of Icers 
of the court; and, if 5 7 miſ-entry © was made, it was refed 
5 4 or the remembrance of the a 
tre wiſe by ts was publiſhed, 40 the name 2 
by auth hs 5 the king, (probably; out the 13 ; Edw. T be- 
7 the laſt ſtatutes therein referred to are thoſe 7 Wincheſter 
and W eftminſter the ſecond) a check ſeems intended to be given 
ito the uawarrantable pr aQtices of ſome judges, who. had made 
falſe entries on the et to cover their own miſbehaviour, and 
Had taken upon them by amendments and raſures to falfify their 
own records. The King therefore declates that * althongh we 
4% Have granted to our Juſtices to make record of pleas pleaded 
44 before them, yet we will not that their own record ſhall be a 
e Warranty fort their own. wrong, nor.that they may raſe their 


rolls, nor amend them, nor record them, contrary to their 


55 "at original enrollment.” The whole of which, taken together, 
amounts to this, that a record ſurreptitiouſly or erro 
made up, to ſtifle or pervert the truth, ſhould not be a ſanction 


for error; and that a record, originally made up according to the 
truth of the caſe, ſhould not afterwards by any private raſure or 
amendment e Wen to any ſiniſter Purpoſe. e , 


5 Brit. proc m. 2, 3. 8 We 
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do do wrong, they helitated at doing that which was tight. 
- it was ſo hazardous to alter a record, even from compaſſionate . 
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EY 7 et 800 0 | 555 on W ret CES from his 
+ Ry 34 ft 8 

1 French dominions i in the ſeventeenth | year of his reign, ater up> 
wards of three + years abſence, found it neceſſary (or conyenient) to 


9 


4 A his judges for their corruption and other mal - practices, of | 


the per erfion of judgments" by erafing and altering records was 
f _ One. « of the cauſes aſſigned for the heavy puniſhments inflicted . 
upon almoſt all the. king' 8 juſtices, even the moſt able and up- 
tight. The ſeverity of which proceedings ſcems ſo td have 


alarmed the e e judges, that, through a fear of being faid 


motives, {as happened 1 in Hengham' $ caſe, which in krictnels Was 2 


©. 715 at 


2, '* Fudicia ys FAST HI a by abit . dale l che fag ! . | 
rum. (Matth. Weſt. 4. D. 1289.) and not Hengham: but I find no judge of 
Among the other | judges, / fir. Ralph, the name of lugban in Dugdale's Series ; 
Heaters chief juſtice of the king's bench and fir Edward Coke (4 Inſt. 255.) and fi 
is ſaid to have been fined 7000 marks; fir Matthew: Hale (1 P. C. 646: aden it 
Adam Stratton chief baron of the exche- to Have been che chief juice. And: cer- - 
quer 34000 marks, and Thomas Wayland tainly his offence was no 1g very atrocious 
chief juſtice of che common pleas to have or diſgraceful; for though removed from 
been attainted of felony, and. to have ab- the king's. bench at this time (together with 
jured the realm, with a forfeiture of all his the fteſt of | the judges) we find him about 
eſtates ; the whole amount of the forfeitures twelys years ents" made chief juſtice 
being upwards of 100000 marks, or 70000 of the common 77 (Pat. 29 dw. I. m.7. 
pounds, (3 Pryn, Ree. 401, 402.) An in- Dugd, run. /er.' 32.) in Which office he 
eredible ſum in thoſe days, before paper continued till his 2 2 Edw. II. e 
credit was in uſe, and when the annual ſa- 1 Ed. II. u. 1g. Pat. 2 Eque, J N. p. In. 9 
lary of a chief juſtice was only fixty marks. Dugd. 34. Selden. pref. to He len. ö 
(Cl. 6. Zu. I. u. 6. Dugd. chron. ſer. There is an appendix to this tradition, re- 
MO The charge againſt fir Ralph Hen - membered by juſtice Southeote in the reign 
- gham (a very learned judge, to whom we of queen Elizabeth; (3 Inſt. 72, 4Inft, 255.) 
are obliged for two excellent treatiſes of that with this fine of chief juſtice Hengham 
practice) was only, according to a tradition a clock houſe wis built at Weſtminſter, and N 
that was current in Richard the third's time, furniſhed with à clock, to be heard into 


= 


(Yearbook. M. 2 Ric. III. 10) his altering. 
out of mere compaſſion a fine, which Was 
ſet upon a very poor man, from 135. 44. to 
6. 8 4. for which he was fined 800 marks; 3 
2 more probable ſum than 7000, It is true, 


Weſtminſter-hall. Upon which ſtory I ſhall 
only remark, that the firſt introduction of 
clocks was not till an hundred years after- 
wards, about the end of the fourteenth 
century. ( * tit. Borlige. 


certainly 
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7 
held that e even were men whenenrolled and the 
derm at an ——— too/ cred 10 be ectifie 
und, becauſe Britton had forbidden all criminal nad * 43 
doktine alterations, to make a record peak a falſity, they concei= - 8 
ved that they might not nd . and publicly amend it, to 8 
make it agrecable to truth. In Edward the third's time indeed, 71 
ee ventured (upon the certificate of the juſtice in ere) __. 
to eſtreat er fine than had been recorded by the clerk of Ss 
e court below /: but, id of amending the clerk's erro- wn. 
s record, | they made enrollment of what the 8 i . 
ties had declared ore tenus ; [nad left i it-to be ſettled by poſterity 1 
in which of the two rolls that abſolute verity reſides, which every „„ 42 On 
record is faid to import in itſelf*, And, in the reign of Richard - IM 
the ſecond, there are © inſtances* of their refuſing to amend the wn 
maſt pa errors and dee, unleſs 1100 che aut ority of 
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of a Ful or a en was cer to hs. fatal to ar et Fl 
and overturned his client's cauſe*. If they durſt not, or would 
i not, ſet tight mere formal miſtakes at any time upon equitable 
terms and — they at leaſt ſhould have held, that trifling 
objections were at all times inadmiſſible ;- and that more ſolid 
exceptions in point of form came too late when the merits had —_— 
been tried. The. ey might, rough a decent degree of tenderneſs, FP. | _ 
have excuſed themſelves from amending in criminal, and —_— TT 
cially in capital, caſes. They needed not have granted an amend- 
ment, where it would work an inj juſtice to either party; or where 


he could not ba wo in as KI A 2 as 1 his adyerſary 


- 2 
4 & 4 * 7 * > — 


0 + 1 1 "as £ . 


„ 1 1 Hal. P p. 0. "og . e ** thoſe Jays i it was Adly true, . | N 7 
1 Leon. 183, Co. Litt, 117. Fee pa: Ruggle (in his ignoramus) has humorouſly BY a 
331. applied to more modern pleadings; in 


1 Hal. P. C. 648. i | | No nefira lege wnum comma evertit totum Nadi. 
„ r © mn.” 


„Var. III. n had 
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well ſeconded by 8 of a more like b 
degree of ſtrictneſs is almoſt entir 


1 that this — 
dicated z and will proba- 


„ „ i Tale Ls Pr b 3 Hen. VII. c. 10. 13 Car. II. c. 2. 


N Wt el SS . . 4&5 Ann, c. 16. 
Stat 3 Jac. I. c. 8. 13 Car, I. c. z. Þ See chap. + 33 
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damen bench in i 
h in „ England.” 7 * likewiſe may be brought from the com- 

leas at Weſtminſter to the king's bench; and then from 
the cauſe is removeable to the houſe of lords. 
| From proceedings on the law fide of the exchequer a writ of er- 
ror lies into the court of exchequer chamber before che lord 
ancellor, lord treaſurer, and the judges of the court of king's 
bench and von pleas: and from thence it lies to the houſe 
of peers. Fr rom proceedings in the king s bench, in debt, de- 


* 


tinue, eovenant, account, caſe, ejectment, or treſpaſs, originally 


begun therein (except where the king is party) it lies to the ex- 


barons of the exchequer; and from thence alſo to the houſe of 

*bilt-where the proceedings in the king's bench are com- 
& by original writ; fued out of chancery, (which muſt be 
b Huty, in which the king is ſuppoſcd to be a 
7 0 f uni 2 committed in a a crirginal 


dern ier reſort for the ed 4 850 . every | civil action. Bac 
court of a er in their reſpective ſtages, may, u pon hearin g the 
r of la. in which the error is affigned, reverſe or affirm 


— 


igment 'of the inferior courts ; but none of chem are 


final fave only the houſe of peers, to whoſe Judicial decifions 
alt other tribunals' muſt therefore ſubmit and conform their own. 
And thus much for re 
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N 2 * 


15 Fuck. L. en 250, X ®: Stat. 87 lis. e. 8. 


to the king's 6 


equer chamber, before the juſtices of the common pleas; and 


| or affirmance of judgments by writs. 
1 in the e ee e ee e 
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ſatisfy the judgment and ; firſt paying the landlord of the 
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e the poſſeſſion of hls, but Coy levy the growing 
n the plaintiff was ouſted 


will is av this writ or one of the 


| | ; -chattels are not ſold, but ch p- 
all of them (except oxen and beaſſ 
5 are clivered to the 1 at ſuch reaſonable en ent : 
| pie: faction of his debt. If the goods are 
3 orig. 300. . 4. * 4. $2 ths” edel. law. 329. 


PT ** 3 1 PO moiety. or one © half of his freehold 8 a 

Whether held in his own name, or by any other in truſt for him, 
are alſo to be delivered to the plaintiff; to hold, till out of the 
rents and profits thereof the debt be levied, or till the defend- 
_ant's intereſt” be expired : as, till the death of the defendant, 
iR he be tenant for life or in tail. During this period the plain 
uff i is called tenant by elegit,. of whom. we {| in a former 


part of theſe commentaries * 18 We there obſerved that till this 


ſtatute, hy the antient common law, lands were not liable to be 


Vw with, or ſeiſed for, debts; becauſe. by this means the 


connection between lord and tenant might be deſtroyed, Frau. 


| lent alienations might be made, and the ſervices. be transferred 
to be performed by a ſtranger ; provided the tenant incurred a 
| large debt, ſufficient to cover the land. And therefore, even by 
this ſtatute, only one half was, and now is, ſubject to execution * 
that out of the remainder ſufficient might be left for the lord to 
Ae upon for his ſervices. And, upon the ſame feodal prin- 
_ ciple, copyhold lands are at this day not liable to be taken i in 
execution upon a judgment. But, in caſe of a debt to the 
king, it appears by magna carta, c. 8. that it was allowed by the 
f common law for him to take poſſeſſion of the lands till top debt 
Was paic . For he, being, the grand ſuperior. and ultimate propri- 
etor of all landed eſtates, might ſciſe the lands into his own hands, 
if any thing was owing 89 the vaſal ; and could not be ſaid to 

be dekkanded of his ſervices, when the ouſter of the vaſal pro- 


ceeded from his own command. This execution, or ſeiſing of 


lands by elegit, is of ſo high a nature, that after it the body of 


the defendant cannot be taken: but if execution can only be had 
of the goods, becauſe there are no lands, and ſuch _ are not 


_ ſufficient to pay the debt, a capias ad Satisfaciendum may then be 
had after the elegit ; for fuch clegit is in this caſe no more ii 

effect than a feri facias*.. So that body and goods may be taken 
in execution, or land and Boods; ; but not body . bug. too, 
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of recognizances or debts acknowleged on ſtatutes merchant, , or. 


4 | 4 tutes ſtaple ; {purſuant to the ſtatutes 1 3 Edw. I. a merca- 


, and 27 Edw. III. c. 9.) upon forfeiture of theſe the body, 
all be taken at once in execution, to com- 


an extent_or extend facias, becauſe the ſheriff is to BEE the 


lands, Gr. to be appraiſed to their full extended value, before 
he delivers them to the plaintiff, that it may be oertainly known 


how ſoon the debt will be ſatisfied *. And by ſtatute 33 Hen. VIII. 


c. 39. all obligations made to the king ſhall have the ſame force, 
and of conſequence the ſame Nane to recover them, as a ſta- 


tate ſtaple: though indeed, before this ſtatute, 


he king was intitled 


8 to ſue out execution Ne the body, lands, and goods of his S 


accountant or debtor '. And his debt ſhall, in ſuing out execu- 


tion, be preferred to that of every other creditor, who hath not 


obtained judgment before the king commenced his ſuit”. The 


| king's judgment alſo affects all lands, which the king's debtor 
hath at or after the time of contracting his debt, or which any 


of his officers mentioned in the ſtatute 13 Eliz. c. 4. hath at X 


after the time of his entring on the office: ſo that, if ſuch officer 


of the crown alienes for a valuable conſideration, the land ſhall : 


purchaſer ; though the debt due to the king was contracted | 
by the vendor many years after the alienation ". Whereas | 


_ judgments between ſubject and ſubject related, even at common 
law, no farther back than the firſt day of the term in which they 
were recovered, in reſpect of the lands of the debtor; and did 
not bind his goods and chattels, but from the date of the writ 


of execution. And now, by the ſtatute of frauds, 29 Car. II. 


c. 3. the eb ſhall not n the land in the hands of a 


x F. N. B. 131. bat DH. u Stat. 33 Hen. VIII. c. 29. 
3 3 Rep. 12. 7 10 Rep. 55, 56. J 
e | | 2 ona 


Wa: | 


2 Sia" fot purchaſer, but only fi rom ihe time of aQually Ra 
the ſame ; nor the goods in the hands of a ſtranger, or a pur- 
2 „ ; but big. Tom Boe actual uno th of Te writ to the . 


1 F 1 ; F | : 
5 45 '* 993 wy 1 . 
"© 


| en are de 0 which als link of + England: has 
1 dinted out for the execution of judgments: and when the 
plaintiffs demand is ſatisfied, either by the voluntary payment 
of che defendant, or by this compulſory proceſs, or otherwiſe, 
ſatisfaction ought to be entered on the record, that the defend- 


ant may not be liable to be hereafter harraſſed a ſecond time on | 


the ſame account. But all theſe writs of execution muſt be ſued 
out within a year and a day after the judgment is entered; other 

wiſe the court concludes prima facie that the judgment is ſatis- 

fed and extinct: yet e it will grant a writ of ſcire facias 
in purſuance of ſtatute Weſtm. 2. 13 Edw. I. c. 45. for the de- 
fendlant to ſhew cauſe why the judgment ſhould not be revived, 
and execution had againſt him; to which the defendant ay 
_ plead ſuch matter as he has to allege, in order to ſhew why 

ceſs of execution ſhould not be iſſued + or the plaintiff may till 
bring an action of debt, founded on this dormant judgment, 
Which was the . n of revival allowed by * common 
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I this manner are Ty ſeveral ain e given wa the Eoglith 
law for-all forts of i injuries, either real or perſonal, adminiſtred 
by the ſeveral courts of juſtice, and their reſpectiye officers. In 
the courſe thegefore of the preſent volume we have, firſt, ſeen and 
conſidered the hature of remedies, by the mere act of the parties, 
or mere operation of law, without any ſuit in courts. We have 
next taken a view of remedies by ſuit or action in courts-: and 
therein have contemplated, firſt, the nature and ſpecies of courts, 
inſtituted for the redreſs of injuries in general ; and then have 
ſhewn in what particular courts application muſt be made for the 
redreſs of particular i injuries, or the doctrine of juriſdictions and 
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cognizance. 


ſonal an real lights, with. the peat centedies by ſuit, which =» 
the law of the land has afforded for every pofſible injury. And, 
laſtly, we have deduced and pointed out the method and ae bi 
 grels of obtaining ſuch; remedies in the courts of juſtice : pro- 
|  ceeding from the firſt, general complaint or, oniginal writ; through | 
| all the ſtages pf, race to. compel the defendant's appearance ; 
aud of pleading, allegation on the one. fide, -and excuſe 
or. x dagual on the other. 3. with the examination of the validity of 
or excuſe, upon demurrer 3 or the truth of the facts 
gt p. n. i/ſue. joined, and it's ſeveral. triali; 3, to 
j or ſent nce of the law, with reſpect to the nature 
| and. amount of the redreſs. to be ſpecifically given : till, after 
conſidering the ſuſpenſion of that judgment by writs in the na- 
ture of appeali, we arrived at it's final enecutian s which puts the 
party in ſpecific poſſeſſion of his might: by the intervention of mi- 
niſterial officers, or elſe gives him an — ſatisfaction . 
by equivalent damages, or by the confinement of his b. 
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no man's right ſhall be afedked by any legal proceeding. without 


giving him previous notice, and yet that the debtor ſhall not by 5 


receiving ſuch notice take occaſion ta. eſcape. from juſtice; in 
requiring that every complaint be 7 and 2 al 


clearly Rating the queſtion either « of — or of fat; 3.in delibers iely 5 
reſolving the former after full argumentative diſcuſſion, and in- 
diſputably fixing the latter by a diligent and impartial trial ; in 
correcting ſuch errors as may have ariſen in either of thoſe modes 
of decifion, from accident, miſtake, or ſurprize ; and in finally 
enforcing the judgment, when. nothing can be alleged to im- 
peach it ;---this anxiety to maintain and reſtore to every individual 
the enjoyment of his civil rights, without intrenching upon thoſe 
of any other individual in the nation, this parental * 
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very ingenious writer in the other part of the iſland ſuppoſes 1 ; 
(rom theory) to do, it would rife above all law, either common 
or ſtatute, and be a moſt arbitrary legiſlatsr*1 in every particular | 

caſe. No wonder he is ſo often miſtaken. . Grotius, or Puffen- * 
dorf, or! any ether | "the 3 maſters Sl 48 a nee, would . 

Have been as little able to diſcover, by their on light, the ſyſ- 

tem {of a court of equity i in England; as the ſyſtem of a court of 

E ſpecially, as the notions before- mentioned, of the cha- 

ſent power, and pri t ice of a : chad r equaty y. Wee 5 
dopiel” and propagated (th 

_ thing) by our principal eee and lawyers; Spe man 

Coke“, Lambard', and Selden®, and even the great Bacon hims ve 
elf. But this was in the infancy of our courts of equity, before "2 

their uriſdiction Was ſettled, and when the chtibelioed 'them< 

ſelves, partly from their ignorance. of law (being frequently bi- 

| hops or ſtateſmen) partly from ambition and luſt of power (en- 

couraged by the arbitrary principles of the age they lived in) 

but principally from the narrow and unjuſt deciſions of the courts 
law, had arrogated' to hen ves ſuch unlimited authority, as 

_ hath totally been diſclaimed by their ſucceſſors for now above a 

century paſt. The decrees ey a court of equity were then rather 

in the nature of awards, formed on the ſudden pro xe nata, with, 

more 5 port of 3 intention u than Enowlege of the A l 
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Butz for want of this diſcovery at law, 
the courts of equity have acquired a conc 

every other court in all matters of account*.” As incident to ac- 
counts, _ take a concurrent cognizance of the adminiſtration 
of perſonal aſſets*,- conſequently of debts,” legacies, the diftri- 

| of the addsg and the conduct of executors and admi- 
s incident to accounts, they alſo take the concur- 
iction of tithes, and all queſtions relating thereto ; 
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of equity will compel — to. be carried into dirict cicobution®, 
unleſs where it is improper-or impoſſible; inſtead of giving da- 
mages for their non- performance. And hence 2 fiction is eſta- 
bliſhed, that what ought to be done ſhall be conſidered as deing 
actually done“, and ſhall relate back to the time when it ought 
to have been done originally: and this fiction is ſo cloſely pur- 
ſued through all it 's conſequences, t it neceſſatily branches 

ſprudence;” which form a certain re- 
gular ſyſtem. 80, of waſte, and othet ſimilar injuries, a court 
of equity takes a concurrent cognizance, in order to prevent them 
by injunction: . Over queſtions that may be tried at law, in a 
great multiplicity of actions, a court of equity allume: a Jurif- 
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antinues owner, of the land, the mortgagee: of the money lent 
on it: but this ownerſhip is mutually transferred, and th 
tgagor is batred from redemption, if, when called upon by 
xr tgagee, he does not redeem within a time limited by the 
court; or he may When out of poſſeſſion be barred at leng ho 
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an excluſisve juriſdiction as to the ſubject- matter of all ſettlements 
le iſes i in that form, and of all the long terms created in the 
preſent complicated mode of conveyancing. 
ſource of juriſdiction: but the truſt is governed by very nearly 
the ſame rules, as would govern the eſtate. i in a court of law!,/ if 
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MA barer d are citho'y b (kor 10 omit ic the Aten) grounds © of, 
the juriſdiction at preſent exerciſed in our courts of equ it: f 
which differ, we ſee, very conſiderably from the nations enter- 


they arrived to maturity; as appears from the principles laid 
down, and the jealouſies entertained of their abuſe, by our early 
Juridical We cited in a former ® page; and which have bet 5 
implicitly received and handed down by ſubſequent compile — * 
c Lee . to thoſs Londen acceſſions and e ns, b: * ; 


2-4 -pti ly | ſhifted it's channel Lambent in particular, in theveigh n 
of queen Elizabeth, lays it down, that c equity ſhould not be 

<q: fn unto, but only in rare and extrac rdinary matters: and = 
4 that a good chancellor will not arrogate authority in every 
4 _ __ <«6\gomplaint that ſhall be brought before him, upon baten ev . 
„ e ſuggeſtion and thereby dener hrow the authority of the” 
courts of common law, and bringiupon men ſucht a'confufion | 

and uncertainty, as hardly any man ſhould knew how or how 

=. long to hold his own aſſured to him.“ Aud es rtainly; if * 

court of equity were ſtill at ſea, and floated upon the occaſional 

opinion which the judge who happened to prefide might enter- 

tain of conſcience in every particular caſe, the inconvenience, 

that would ariſe from this uncertainty, would be a worſe evil than 
any hardſhip that could follow from rules too ſtrict and inflexible. 

It's powers would have become too arbitrary to have been endu- 

red in a country like this, which boaſts of being governed in all 


reſpects by law and not by will. But ſince the time when Lani- 
| bard wrote, a ſet of great and eminent lawyers?, who have ſuc- 
ceſſively held the great ſeal, have by degrees erected the ſyſtem 
of relief adminiſtred by a court of equity into a regular Renee, LON 
* See pag. 433. NB, 6 2 | * 2P. was, 685, 686. 5 
= Archeion. 71. 73. — P See pag. $53» 54, 55 eee 
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1 Ir were mach to be wiſhed, for the fake of « 8 
and jaſtice, that each court would as far as poſlible allow th. the 
other, in the beſt and moſt effectual rules for attainin ttaining thoſe de- 
Py firable ends. + It is a maxim, that equity follows the law ; and in 
former days the law has not ſcrupled to follow even that equity, 
which was laid down by the clerical chancellors. Every one, 
who is converſant j in our antient books, knows that many valuable 
improvements in the ſtate of our tenures (eſpecially in leaſeholds 1 
and copyholds*) and the forms of juſtice , have 
ariſen from this ſingle reaſon, that the fame thing was conſtantly 
effected by means of a ſubpoena in the chancery. And ſure there 
cannot be a greater ſoleciſm, than that in two ſovereign inde- 
pendent. courts, eſtabliſhed in the ſame country, exerciſing con- 
current. juriſdicti on, and over the ſame ſubject- matter, there 
ſhould exiſt in a ſingle inſtance two different rules 15 Pooperty. 
W with or  contruditin each other. EE | 


1 1 would: carry me beyond the ans of my . pur= 
poſe, to go farther into this matter. I have been tempted to go 
ſo far, becauſe the very learned author to whom I have alluded, 
and whoſe works have given exquiſite pleaſure to every contem-, 
plative lawyer, is (among many others) a ſtrong proof how eaſily 
names, and looſe or unguarded expreſſions to be met with in the 
beſt of our writers, are apt to confound a ſtranger ; and to give - 
him erroneous ideas of ſeparate Juriſdictions now exiſting in 
England, which never were ſeparated in any other country in the 
univerſe, It hath alſo afforded me an opportunity to vindicate, 
on the one hand, the Juſtice of our courts of law from * 
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bil td gr tord chancellor in the Rite of a petition; „ hübie 
_ « complaining ſheweth to) eb engel be elde A 0 that, Te.” 
This is in the nature of a declaration at common law, of a libel | 


and allegation in the ſpiritual courts ; ſetting forth the circum- 
3 . ee of the caſ 


| at length, as, fore fraud, truſt, or hardſhip ; 
in tender conſideration whereof,” (which is the iiſbdl language 


to compel him to anſwer upon oath to all 5 matter charged in ö 


the bill. And, if it be to quiet the poſſeſſion of lands, to ſtay 


waſte, or to ſtop proceedings at law, an injunction is alſo prayed * 
in the nature of the interdictum of the civil 19215 W 5 


the defendant to ceaſe. | 4 7 0 bY 


TuIS bill muſt call « at necellity rd" Wbrpcher Waal 
concerned in intereſt, before the wa otherwiſe no decree can 


be made to bind them: and thiiſt be figned by counſel, as a cer- 


tificate of it's decency and propriety. For it muſt not contain 
matter either ſcandalous or impertinent : if it does, the defend- 


ant may refuſe to anſwver it, till fach ſcandal or impertinence is 
| Expunged, which is done upon an order to refer it to one of the 
officers of the court, called a maſter in chancery ; of whom there 


are in number twelve, including the maſter 'of the rolls, all of 


| whom, ſo late as the reign of queen Elizabeth, were e 


| doctors 
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1 were all in orders; and therefore, when the conſtitution 
cf the court began to alter, a law* was made to permit them to 
marry) when, 1 ſay, the. bill is thus filed, if an inj NCUOT 
1 it may be had at various ſtages of the cauſe, ac- 
. uf ahr ogg It the bill oo to ſtay 


not put in his che within the Rated time lowed by a rules 
of the-court, an injunction will ãſſue of courſe : ping when the 
anſwer comes in, the injunRion can only be continued upon 2 
ſufficient ground appearing from the anſwer itſelf. But if an in- 
junction be wanted to ſtay waſte, or other injuries of an equally 
urgent nature, then upon the filing of the bill, and a proper caſe 
_ ſupported by affidavits, the court will grant an injunction imme - 
diately, to continue till the defendant has put in his anſwer, and 
till the court hall make ſome farther order concerning it: and, 
when the anſwer comes in, whether it ſhall then be diſſolved 
or continued till the hearing of the cauſe, is determined by the 
court upon argument, drawn fram conſidering the anſwer and 
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3 VT, eee as 1 they are filed, FRG of 
deen is taken out; which is a writ commanding the defend- 
ant to appear and anſwer to the bill, on pain of 100 J. But this 
is not all: for, if the defendant, on ſervice of the ſubpoena, does 
not appear 8 the time limited by the rules of the court, 
and plead, demur, the bill, he is then ſaid to be in 
contempt 3 and the reſpeRive proceſſes of contempt are in ſucceſ- 
ſive order awarded againſt him. The firſt of which is an a- 
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iſſues; ar befides the ende dee of ec Miao 
the ſheriff that he cauſe public proclamations to be made, 
throughout: the county, to ſummion the defend: 
legiance, perſonally to appear and anſwer. If this: de alſo 
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miſſioners ella , or r hy of dane are eee cn 
him vhereſoever he may be found in Great Britain, as a rebel 
and contemner of the king's laws and government, by-refuſing: 
to attend his ſovereign when thereunto required: fince, as was 
before obſerved”, matters of equity were originally determined 


by the king in perſon, aſſiſted by his council; though that buſi 
neſs is now devolved upon his. chancellor. If upon this com- 


miſſion of rebellion a non et inventus is returned, the court then 
ſends a ſerjeant at arms in queſt of him; and, if he eludes the 
ſearch of the ſerjeant alſo, then a' ſequeſtration ĩiſſues to ſeiſe all 
his perſonal eſtate, and the profits of his real, and to detain” 
them, ſubject to the order of the court. Sequeſtrations were firſt 
introduced by ſir Nicholas Bacon, lord keeper in the reign of 
queen Elizabeth 3 before which the court found ſome difficulty 
in enforcing it's proceſs and decrees ”. After an order for a ſe- 
queſtration iſſued, the plaintiff's bill is to be taken pro confeſſo, 
and a decree to be made accordingly. So that the ſequeſtration 
does not ſeem: to be in the nature of proceſs to bring in the de- 
fendant, but only intended to enforce: the A l of” the” 
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8 Far — 7 againſt a 1 hi by 1s by Hftringas, to diſ- 
| hem by their goods and chattels, rents and | 
| ſhall obey the ſummons or directions of the court. And, if 4 peer 
zs a defendant; the lord chancellor ſends a lerter miſive to him to 

his appearance, together with a copy of tlie bill; and, if 
he neglects to appear, then ihe may be ſerved with a fibpoena ; 
and,, if he continues ſtill in contempt, A ſequeſtration iſſues out 
immediately againſt his lands and f any of the 
: meſne preceſe of attachments, Ge, which are directed ont 
nit the perſon, and therefore cannot affect a lord of parlia- 
ment The lame proceſs iſſues againſt a member of the houſe 
of commons, except only that the lord chancellor ſends him no 
: Letter miſſive. %%%CCCCCCGGV Tu 419 ds 6 +0 17 
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before mentioned 0e "Wi; ſued: out, 
e ol che fibpoena, for then the contempt begins; 
etherveiſe- he is not Sue to (Have: notice of the bill: 
therefore, | by 
might have cluded e till he Katute- Oui II. c. 25. 
which enacts that, where the defendant cannot be found to be 
ſerved with proceſs of ſulpoena, and abſconds (as is believed) to 
avoid being ſerved: therewith, a day ſhall be appointed him to 
appear to the bill of the plaintiff ; which is to be inſerted in the 
London gazette, read in the pariſh church where the e e 
lt | A and fixed ps at ths: 3 excl 
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4 a0 1.26 any be either 06 the bega, Hewiig cnt the | 
no cogni anoe of the cauſe : or to the penn; ſhowing. 


ntiff, as b outlawry, excommunication, 
and the Uke: or it is i in bur's in 


the defendant is bound to prove, if pt vpn, it 5 50 e plaintiff. 


ſwer to the reſidue. But no mee to formal minutiae Pu 
pleadings will be here allowed; for the parties | 


the ne of _y_ errors in Comms, ro amend them *. r 
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An ee is the lad K-uſual defence hat 8 to 4 hin- 
riffs bill. It is given in upon oath, or the honour of a peer or 
peereſs ; but, where there are amicable defendants, their anſwer 
is uſually taken without oath by-conſent of the plaintiff. This 
method of proceedigg is taken from the epeleſiaſtical courts, like 


ancery: for there, in almoſt euery 
ele, the . may demand the oath of his adverſary in ſup- 


3 By 600 court ae chauncerie, bome ne 4 dai t agarder ſolngue conſciens, et nemi ex gore 
prejudice par ſon myſpledying ou pur defaut de juris. ( Dyverſite des courts, edit. 15 34. fol. 
fame, mes ſolongue le veryte del mater : car * 290, 297. Bro. Aer. t. juriſdiction. 5%: 7 
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ewing ſome matter qe 
the plaintiff can demand no relief, as an act of partiament, a 
fine, a releaſe, or a former decree. And the truth of th 
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ply of prov. Fad this was don 
Pargaters, in tue manner of our waging of law: but this 
| bevh logg diſuſed and inflead'& it the preſent kind of purgati- 
on, by the fingle cath'of the party Himſelf, was ee 

This Sach was fade uſe of in the ſpiritual evurts, as well in cri 


inst eaſbs of ceelefiaftical cognizanice, as in matters of Bi 


right: : and it was then uſually denomitiated” the bath e offch 
whereof the high commiſſion court in particular made a moſt 
extravagant amd illegal uſe; forming a evtirt of inquifition, in 
Which pros were obliged to anſwer, in caſes of bare ſuſ- 
picion, if the comimiſſtenefs Wought proper to proceed againft 
A e cis for any ſuppoſed eceleſiaſtical enormities. But when 
the high: commiſſion court was aboliſhed 
e. 11. this oath ex officio was aboliſhed with it; 
enacted 
 < lawful for any biſhop" or ecclefiaſtical judge to tender to any 
«perſon the thei ex. officio, or any other oath whereby the party 
* may be charged or compelled to confeſs, accuſe, or purge him- 
. ſelf of any criminal ne * But this does not extend to oaths 


and it is alſo 


in a civil ſuit, and therefore it is ſtill the practice both in the 


ſpiritual courts, in equity, to demand the perſonal anſwer 
of the party himſelf” üpon bath. Vet if in the bill any queſt 


a, 
be put, that tends to the diſcovery i of any crime, the defendant 


5 wg. thereupon demur, as 172 before 75 and 0” refuſe 


5 17 dne Gefendabt lives within beenty iis of London, he 

muſt be ſworn before one of the maſters of the court : if far- 
ther off, there may be a dedimus poteſtatem or commiſſion to take 
his anſwer in the country, where the commiſſioners adminiſter 


him the uſual oath ; and then, the anſwer being ſealed up, either 
one of the commiſſioners carries it up to the court; or it is ſent. 


by a meſſenger, who ſwears he received it from one of the com- 
miſſioners, and that the ſame has not been opened or altered 
fince he received it. An anſwer muſt be figned by counſel, and 
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by ſtatute 16 Car. T. 


by ſtatute 14 Car. II. ſt. . e. 12. „ that it ſhall not be 


muſt either deny or confeſs all the material parts of the bill; 
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a Ar TER * 94 put i; vs tiff, upon payment of 
his bill, either by adding new parties, or new. 1 

„ upon che new lights given him by the defendant ; 
and. the defendant _ is obliged to anſwer h to ſuch amended 
bill. But this mult. be before th plaintiff has replied to the de- 

| whereby the cauſe is at iſſue; for afterwan iN 
if new matter "ariſes, which did not exiſt! before, he muſt ſet it 

orth by a upplemental bill. There may be alfo a bill of 1 
when the ſuit is abate by the death of any. of. parties; in 
order to ſet a 
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A n in tion, 1 nien — 


wes 4 21 


ſuit, . till the a e of it, he e, not 65 . _ 
defires that they may interplead, that he may be fafe in thepay= — FI 
ment. In this laſt caſe it is uſual to order the money to be paid 

into court, for the benefit of ſuch of the parties, to whom upon : 
hearing the court ſhall decree it to be due. But this | 
upon circumſtances: and the plaintiff muſt alſo annex an affida- 
vit to his bill, ſwearing that he does not collude with iche * 


1 r the nf finds ſufficient matter confeſſed in the de 
ant's anſwer to ground a decree upon, he may proceed to the 
hearing of the cauſe upon bill and anſwer only. But in that 
caſe he muſt take the defendant's anſwer to be true in every 
point.. Otherwiſe the courſe is for the plaintiff to reply gene- 
rally to the anſwer, averring his bill to be true, certain, and ſuf- 
ficient, and the defendant's anſwer to be directly the reverſe; 
5 — 5 which 
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- dence who. live in | the country, A ee wo to examine. Wis- : 
neſſes is 5 e to four commiſſioners, two named of 
beyond { ommif * 
n their own oaths, and (if fo- 

reigne | the: oaths of ſkilful, interpreters, And it hath been 
| | ; -h 1 5 mat mne QEDUL tion of an hes en who. "ot waſher in the ſu- 
| take ion in the moſt ſolemn manner 
of his own country, may be read in 
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fs are ſworn to take the examinations truly 
„and not to divulge them till publiſhed in 
; and their clerks are alſo ſworn to ſecreſy. 


by proceſs of ſubpoena, as in the 
. to appear and ſubmit to examination. 


4 
32 


3 IO, 
PR 9 P% - 
— * 
. 


a4” 


| tions are taken, they are tranſmitted. to | 
anſwer of a defendant is | 
| e 1 Alk. 21. | 5 
74 ; b i oy F 


n 
. * 


* —— — 


72 * 


— rr as 


<0 ry n 
r þ 


Pay 


8 ; * 
* 5 — onane 
— — — 8 


3 — - . 
—— - by —_— x do a * 
On ok + Si > Ls << hn er. 
WINE 9 27 * 
n of mart Dd” as — 5 
A. & Wa af Bom - 


4% ©». —_— 


” 7 
— 
A 1 * 
< — 


"RIS 

. 
FF 
- * « _ — 
2 f © 


8 7 on : * 
* 1 8 * n 3 t « 420 Ne v : 
LIFE 2 . 25 4; 2 0 N 
WY p C — a 2 Pl T: 
8 252 Pu 4 bones 
5 : 3 $200 , 222 — 2 — 2 8 gr * ns 
= bs ib 1 1 2 2 * — 
— — . 8 . : 
N A H EC RL, 5 - - 2 Sn 
1 2 2 2 — © | Ott ah - "Þ-> 4 * 
* f * Ty 1 A Print, os. 2 


_ - 
1 
* 


. 


ZI 


_—_— 4 — 


T 


he. 


* : . I . \ tg 
28 1110 64 8 1. 17 e 58 als S * Palins een 8 A 


* although no ſuit is depending * ; for, it may 7 of oe vi antago- 


+ 1 e- defendant having a 


ts 9 rn 5 8 * ; - 
x * * * 1 2 & wy N 4 Ty oy 5 85 N ct 25 * CAE ” * , 9 y * — 9 * _ 
Wes x ; n 8 SRD n 9 Ny Wi” * > OF * TOS” FR 
. 9 N F Wu "> 2 © EY eV $M." * F * Ws ke! 1 K 
828 R N 753 3 og, a 22 7 * | 
i- . e 2 6 . * s * ; P TR > 5 3 5 % + s q / . $ \ s c 885 * 
52 x06 2s n 3 * 9 , 8 
4 " . mn * 9% * 9 „ n , 
; tap 98 . TY ; 5 ; 1 ” 
. oy : - a 7 "14 I : 6 * 5 * *. 
= 8 on * + "tw 2+ 
* : # / 0 9 0 ? % IA | 
I \ = { 
— ; ; 
* © 7 
; : 18 » N 
2 
. — : 
it 
= 
F * * ; ! 
1 Fa 1 N — _ 3 } 
1 * f by 
i 4 
* = 


I. witneſſes to « diſputable fact are old and: ibm, © 
uſual to file a bill to perpetu te tho 


ee eee them to his ſuit. 
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Sores pra . nd ſets forth nd "ill When . 2 
-geſting that the heir is inclined to diſpute it's validity: and then, 
anſwered, they proceed ts. iflue as in other 
caſes, and examine the witneſſes to the will; after which the 
cauſe is at an end, without proceeding to any decree, no relief 
being prayed by the bill: but the heir is intitled to his coſts, 
even _ he conteſts the will.” "This i is what | is FIR 2715 
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22 al [the e e are 6 amined, then EY not before, 
hs depoſitions may be publiſhed, by a rad! to paſs publication ; 
after which they are open for the inſpection of all the parties, 
and copies may cb taken of them. The cauſe is then ripe to be 
ſet down for hearing, which may be done: at the procurement of 
the plaintiff, or defendant, before either the lord chancellor or 
the maſter of the rolls, according to | the diſcretion of the clerk 
in court, regulated by the nature and im of the ſuit, and. 
the arrear of cauſes depending before eith of rom reſpectively. 
Concerning the authority of the maſter of the rolls to hear and 
determine cauſes, and his general power in the court of chancery, 
there were (not many years ſince) divers queſtions and diſputes 
very warmly agitated ; to quiet which it was declared by ſtatute 
3 Geo. II. c. 30. that all orders and decrees by him made, ex- 
cept ſuch as by the courſe of the court were appropriated to the 
great ſeal alone, ſhould be deemed to be valid; ſubje& never- 
theleſs to be diſcharged or altered by the lord chancellor, and fo 
as they ſhall not be inrolled, till the ſame are ſigned by his lord- 
ſhip. — party may] be Ones” to hear Judgment on the 
day 
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da 3 en, if the claintiff does not =_ _ 
attend, his bill is diſmiſed with coſts; or, ak Gallaidane makes 

default, a decree will be made againſt him, which will be 
unleſs he pays the plaintiff's coſts n and ſhews good 
cCauſe to the contrary on a day appointed by the court. A plain- 
tis bill may alſo at any time he diſmiſſed for want of proſecu- 
tion, which is in the nature of a nonſuit at law, if he ſuffers 


the terms to e without 1 forwerd:1 in the cauſe. whe. 
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"Www ain are * een on weil bill filed-by ah 7 
bahnt againſt the plaintiff in the original cauſe, they are 
rally contrived to be brought on together, that the ſame hearing 
* the ſame decree may ſerve for both of them. The method 
of hearing cauſes in court is ur this.” The parties on both 
 fides appearing by their counſel, the-plaintiff's bill is firſt open- 

1 5 ed, or briefly. abridged, and the defendants: anſwer: alſo, by 7 
Junior counſel on each ſide: after which the plaintiff's leading 
counſel ſtates the caſe and the matters in iſſue, and the points of 

equity ariſing therefrom: and then ſuch depoſitions as are called 
for by the plaintiff are read by one of the ſix clerks, and the 
plaintiff may alſo read ſuch part 4 the defendant's anſwer, as he 
thinks material or convenient: and after this the reſt of the 
counſel for the plaintiff make their obſervations and arguments. 
Then the defendant's counſel go through the ſame proceſs for 
him, except that they may not read any part of his anſwer ; 
and the counſel for the plaintiff are heard in reply. When 
all are heard, the court Pronounces the decree, adjuſting every 
point in debate according to equity and good conſcience; which 
decree being uſually very. long, the minutes of it are taken 
down, and read openly in court by the regiſtrar, The _— 
of coſts to be given to either party, is not here held to be a poin 
of right, but merely diſcretionary. (by the ſtatute 17 Ric. IL 
| .. ) according to the circumſtances of the caſe, as they appear 
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On a tria] at RR if the plaintiff reads of it he ſhews a io on the truth of the 
any part of the defendant's anſwer, he muſt defendant's teſtimony, and makes the whole 
den the whole of it for by reading any of his anſwer evidence. 
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tried at the bar of the cburt of king's bench or at the affiſes, 
upon a. feigned Me. For, (in order to bring it there, and have 
the point in diſpute, and that only, put in iſſue) an action is 
feigned to be brought, wherein the pretended plaintiff declares 
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that he laid a wager of 5; J. with the Lees that A was heir 


at law to B; and then avers chat he is ſo; and brings his action 


for the 5/. The defendant allows the wager, but avers that A 


is not the heir to B; and thereupon that iſſue is joined, which 


is directed out of chancery to be tried: and thus the verdict of. 
the jurors at law determines the fact in the court of equity. 
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the maſter ended, the cauſe is again brought to hearing upon 
the matters of equity reſerved ; and a final decree is made: the 


performance of which is inforced” (if neceffary) by commitment 
of the perſon or ſequeſtration of the party's eſtate.” And if by 
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is enrolledꝰ; which is done of courfe unleſs a rehearing be de- 
fired. Every petition for a rehearing muſt be ſigned by two coun- 
ſel of character, uſually ſuch as have been concerned in the 
cauſe, certifying that they apprehend the cauſe is proper to be 
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cauſe, whether read r er or not, is now. admitted to 

becauſe it is the decree of the chancellor himſelf, who t only e yo. 
fits to hear reaſons why it ſhould not be enrolled nd pee 5 
at which time all omiſſions of either evidence or argument may, - 
be ſupplied*®. - But, after the deeree is once ſigned and enrolled, W 
it cannot be. reheard TING; bes LE GOO v. or by. f 
appeal to the houſe of We e or 
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Bent, appearing on the face of the decree ; or, by ſpecial leave” = 
of the court; upon oath 1 made of the diſcoyery of new matter or: 

evidence, which could not poſſibly be had or uſed at the time 5 
when the decree paſſed. But no new evidence or matter then in 4 5 

the knowlege of the parties, and which mi ht have een 5 

before ſhall he a ſuffici e und i | 


Fe e An mel i ; pathos that i is to * 5 nas af b lords, 3 is 
5 the dernier reſort of the ſubject who thinks himſelf aggrieved _. 
by any interlocutory order or final determination in this court: wo 
and it is effected by petition to the houſe of peers, and not by wy 
writ of error, as upon Judgments at common law. This juriſ- I 
_ diction is ſaid? to have begun in 18 Jac. I. and certainly the firſt | 
85 petition, which appears in the records of parliament, was pre- 
ferred in that year*; and the firſt that was heard and determined 
(though the name of appeal was then a novelty) was preſented in 
a few months after: both levelled againſt the lord keeper Ba- 
con for corruption, and other miſbehaviour. It was afterwards 
warmly controverted by the houſe of commons in the reign of 
Charles the ſecond *. But this diſpute is now at reſt “; it being 
obvious to the reaſon of all mankind, that, when the courts of 
equity became principal tribunals for deciding cauſes of property, 
a reviſion of their decrees (by way of appeal) became equal] y ne- 
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of review. For 
1s reviewing 


the juſtice of the former de- 


cree by evidence that was never produced below. And thus much 


for the general method of proceeding in the courts of equity. 
THE END OF THE THIRD BOOK. 
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relating to the commiſſioners for the diſſolution of chauntries, 


Ge, under the ſtatute 37 Hen. VIII. c. 4. (as well as for charit- 
from thoſe inſtances, wherein the ſame juriſdiction reviſes and 
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able uſes under ſtatute 43 Eliz. c. 4.) an appeal to the ki 
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ö that ke ſhould hold full right to'the ſaid William 1 Kent. at mw 
d with the appurtenances in Dorcheſter - 


IF and twenty/acres of 
n my ſaid county, of which Richard Allen deforces him, hath 


Wu brought to the faid Willoughby earl of Abingdon ; yet, for that the 


— faid Willoughby earl of Abingdon favoureth the faid Richard Allen 


in this part, and hath hicherto delayed to do full right according to 


the exigence of the ſhid-writ, 1 command you on the part of our faid : 


| ſaid William Kent and Richa 
court to be next holden; and ſummon by good ſummoners the ſaid 
Richard Allen, that he be at my county court on Monday the fourth 


holden, to 
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lord the king, firmly enjoining, that in your prop on you go to 


the court baron of the ſaid Willoughby ear Abi ingdon at Dor- 
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Ge MRG ih hdd by hs Naas gf God of Gres eat Britain, 
Fange and Ireland king, defender of the faith, and ſo forth, to the 


1 ſheriff of Oxfordſhire, greeting. Put, at the requeſt of William Kent, 


before our juſtices at Weſtminſter on the morrow of All Souls, the 
pialnt which is in your county court by our writ of right, between 
the ſaid: William ent ee eg and Richard Allen tenant, of one 
meſſuage and twenty acres of land with tlie appurtenances in Dorchef- | 


ter; and ſummon by good ſummoners the ſaid Richard Allen, that he 


be then there, to anſwer to the ſaid William Kent thereof. And have 
you there. the ſummoners and this writ. Witneſs ourſelf at Weſtmin- 


ſter, the tenth wy of Os in the Faurheth ou of our reign. 
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pear before our 1 5 at Weſtminſter on the —.— of All 5 4Þ 
ro ſhew wherefore he hath. not done it. And have you there the ſum- 
moners and this writ. Witnels ourlelf at Weſtminſter, the twentieth 
day of Avguſt, in the thirtieth year of our reign, Becauſe Willoughby 
earl of 11 8 the e lord #5 that . . ee Ee 
| Unto P his k. W's _ F 4115 1 5 
Pledges of n Doe. 
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Vleas at Weſtmiriſter before fir John Willes knight; 450 his is Booties 
bi eee of the bench of the lord the king at Weſtminſter, of the 
term of ſaint Michael in the thirtieth year of the reign of the lord 
Sroncs the ſecond, by the grace of God of Great 2 France 
2” Treland, as defender of the faith, Kc. n : 
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to wit. 5 mands againſt Richard Allen, gentleman, one meſſuage 
wid twenty acres of land, with the appurtenances, in 3 


his right and inheritance.” by writ of the lord the wth right, be⸗ — 
illoughby earl of Abingdon the chief lord „ W 
now thereupon remiſed to the Jord the king his court. 1 * where- Count. 


tauſe V 


upon he faith, thar he himſelf” was ſeiſed of the tenements aforeſaid, 

with the appurtenances, in his demeſne as of fee and right, in the 

time of peace, in the time of the lord Grox ox the firſt late king of 
Great Britain, by taking the eſplees thereof to the value [of ten Egle, 
ſhillings, and more, in fents, corn, and graſs.] And that ſuch is his | 


right he offers ¶ ſuit and good proof. ] And the faid Richard Allen, pefence, 


by Peter Jones his attorney, comes and defends the right of the ſaid 
William Kent, and his ſeiſin, when and where it ſhall behove him,] 
and all [that concerns it,] and whatſoever Ihe ought to defend, ] 
and chiefly the tenements aforeſaid with the appurtenances, as of for 
and right, namely, one meſſuage and twenty acres of land, with the 


appurtenances, in Dorcheſter.] And this he is ready to defend by the Wager of Battel, 


body of his free man, George Rumbold by name, who is preſent here 
in court "Rug to e the 2 of 95 body, or in Our manner 


„N. B. The clauſes 8 hooks, in | this and the ſubſequent numbers of the 
yore, are uſually no. otherwiſe expreſſed in the records than by an &e. 
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Ute —— N d if apy m Anger one ben hs id 4 Seeg > "(W 4 2 
God I fend)" H He is ready to defend the ſame by another $4) who Tis © 
| Replication. Botinden arid able” to ee end it.] And the faid William Kent faith, 
| thar the 4 5 Richard 1 5 eee defends the ri; ht of him the {; 2 
1 Re 3 6h 5 all, Se, Ke "ha deeper ; of 00 


Er- 


ing f f 
Tay voy if 7 — ſhogld befal che ſai — tht he ought 
he is. ready to prove the ſame: by another man, who, &c. 
hereppon it is deranged of the ſaic George and Henry, Whether 
| = eu a e ready ta make 8 r as they before have waged it: ha ſay 
Cages gionm. that tl oe are. And the ſame; George: Rumbald-giveth gage of de- 
fending, and the faid Henry Broughton giveth gage of proving ; 
and, ſuch engagement being * . . 1 8, is demanded 
of the faid William Kent al „ if they can ſay an 
il vherefore, battel q4 I? 2 in this eaſe ; wd fax, 
Award of Bate), that they: Fannof, Tharakane, it is conſidered. dat Bastel be made 
pd. on be Wc. 55 th id Gong Kumbold ned rdges/of barack 
| 1: 
_ findethal 
 Continuance, ler fu res Fly is 1 Given 45; 2 — Willem Kane 
| Ito the ſaid Richard Allen, to wit, on the morrow of faint Martin 
next coming, by the aſſent as well of the ſaic William Kent as of the 
laid Richard Allen, And it is commanded; that each of them then 
| have here his champion, ſufficientiy furniſhed with competent armour 
| as, becomes him, and ready to make the battel aforeſaid: > and that the 
a bodies of them in the mean time be ſafely kept, on peril that ſhall fall 
Champions v. thereon. At; which. day here come as well the ſaid William Kent 
e as the ſaid Richard Allen by, thein attorneys, aforeſaid, and the ſaid 
VV̈cT —— Rumbold and Henry Broughton in their proper perſons like- 
wi.iſe come, ſufficiently furniſhed with competent armour as: es 
Th them, ready to make the battel aforeſaid, as they had before waged it. 
Agournment And hereupon day; is further given by: the court here, -- well to. the 
to Techil Field, ſaid William Kent as to the ſaid Richard Allen, at Tothill near the city 
1 K Weſtminſter in the county of Middleſex, to wit, on the morrow of 
the mm of che TIS cr Ware coming, by the — 
gps, 
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well ofthe gad William as of the aſoreſaiĩd Richard · And it is command- | Ne. I. 
cd; that each of them have then there his champion, armed in the form 
aforeſaid, ready to make the battel- aforeſaid; and that their bodies in 

the mean time, Fc. At Which day here, to wit, at e aforeſaid, 
1 comes the faid Richard Allen by his attorney 7 
8 Rumbold and Henr Broughton | in their proper perſons like- 
-wiſe come, ſufficiently furniſhed with competent armour as becomes 
them, ready to make — battel aforeſaid, as they before had waged 
it. Aud che ſaid William Kent being ſolemnly called doth not come, 
nor hath proſecuted his writ aforeſaid, Therefore it is conlidered, that Plainif noncui, 
the ſame William and his pledges of proſecuting, to wit, John Doe 
and Richard Roe, be in mercy for his falſe complaint, and that the 
fame Richard go thereof without a day, Ac, and alſo that the faid Final judgment, 
Richard do hold. the tenements aforeſaid" with the appurtenances, to gent Beten. 
him and his en oy the _ Wan and his e ou 1 Ge, 5 
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eee the ſaid: Richard: Allen, by Peter Jones My: e de 
comes and defends the 1 of the fad! William Kent, and his ſeiſin, 
when, Cc, and all, Ce, and fhatfoever, &c, and chiefly of the te- 
_ "nements aforcfaid with the appurtenances, as of fee and right, G, 
and puts himſelf upon the grand aſſiſe of the lord the king, and 
prays recegnition to be made, whether: he himſelf hath greater right Mic. 
ta hold the tenements aſoraſaid with the: appurtenances to him and 
| his heirs as tenants thereaf. as he now holdeth them, or the ſaid Wil- 
am to have the ſaid tenements with, the appurtenances as he above 
demandeth them. Aud he tenders here in court fix ſhillings and eight- Tender of e 
penee to the uſe of the lord the now king, Cc, for that, to wit, it l. 
may be inquined of the time [of the ſeiſin alleged by che ſaid William. ] 

And he: therefore: prays, that it may be inquired by the aſſiſe, whe- 
there the fad William Kent as ſeiſed of the tenements aforeſaid with 
ther appuntenances in his demeſherias of fee in the time of the ſaid 

lord the king Gao the: firſt, as the ſaid William in his demand 
| before. hath / alleged. Therefore i it 8 commanded the ſheriff, that he Summons of the 
| ſummon by gaod ſummoners four lawful: knights of his county, girt kishu. 
with ſwords, that they be here on the octaves of ſaint Hilary next 
coming, to make election of the aſſiſe aforcſaid, The ſame day is 

given as well to the ſaid William Kent as to the ſaid Richard Allen, 

here, Sc. At which day here come as well the ſaid William Kent 

as the ſaid Richard Allen; and the ſheriff, to wit, fir Adam Alſtone 
knight now returns, that he had cauſed to be ſummoned Charles Retro. 
Stephens, Randal Wheler, Toby Cox, and Thomas Munday, ao 
lawfu 
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awful 955 ghts of his chaten, girt with Poe by. Tak Dor and 

A C044 Rachatd Roe his bailiffs, to be here at the ſaid octaves of faint Hilary, 

j 7 to do as the ſaid writ thereof commands and requires; and that the 
. EIT aid ſummoners, and each of them, are mainprized by John Day and 

James Fletcher. Whereupon the ſaid Charles Stephens, Randal Whe- 
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Ib 1 Toby Cox, and Thomas Munday, four lawful knights of the 
Flection of the county aforeſaid, girt with ſwords, being Called, in their proper per- 
Jury. ſons come, and, being ſworn, upon their ontk in the preſence of 


the parties aforeſaid choſe of themſelves and others twenty four, to 
wit, Charles Stephens, Randal Wheler, Toby Cox,” Thomas Munday, 

Oliver Greenway, John Boys, Charles Price, . Daniel Prince, 
William Day, Roger Lucas, Patrick Fleming, James Harris, John 
Richardſon, Alexander Moore, Peter Payne, e Neben Quin, Are 

bald Stuart, Bartholomew Norton, and ent Davis, eſquires, John 1 

Porter, Chriſtopher Ball, Benjamin Robinſon; Lewis Long, Willaty 
Kirby, gentlemen, good and lawful men of the county aforefaid, who 
neither are of kin to the ſaid William Kent nor to the ſaid Richard: 

Y-ire facias. Allen, to make recognition of the grand aſſiſe aforeſaid. Therefore 
1 9 9 25 it is commanded the ſheriff, that he cauſe them to come here from the 
day of eaſter in fifteen days, to malte the recognition aforeſaid. The 

ſame day is there given to the parties aforeſaid. | At which day here 

come as well the ſaid William Kent as the ſaid Richard Allen, by 

their attorneys aforeſaid, and the recognitors of the aſſiſe whereof 

Jux ſwom. mention is above made being called come, and certain of them, to 

wit, Charles Stephens, Randal Wheler, Toby Cox, Thomas Munday, 

Charles Price, knights, Daniel Prince, Roger Lucas, William Day, 

James Harris, Peter Payne, Robert Quin, 5 Davis, John Porter, 

4 _ Chriſtopher Ball, Lewis Long, and William Kirby, being elected, 
'Verdifor the tried, and ſworn, upon their oath ſay, that the ſaid William Kent hath | 
Paint. more right to have the tenements a breſaid with the appurtenances to 

him and his heirs, as he demandeth the ſame, than the oo Richard 
Allen to hold the ſame as he now holdeth them, LCCOTE 

Judgment. ſaid William Kent by his writ aforeſaid hath ſu refore 1 

is conſidered, that the ſaid William Kent do recover his eil — 

the ſaid Richard Allen of the tenements aforeſaid with the appurte- 
nances, to him and his heirs, quit of the faid Richard Allen _ "__ 
| Wahr, 8 ever; : and the 4 e . in een n+ 
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5 ende ws Py by the gra of God of Pw] Br li, & fr « fo 
France, and Ireland king, detender of the faith, and fo forth ; . 

to the ſheriff of Berkſhire, greeting. If Richard Smith ſhall give you | 
rity of proſecuting his claim, then put by gage and ſafe pledges 

| William Stiles, late of Newbury, gentleman, ſo that he be before us 

on the morrow of All-Souls, whereſoever we ſhall then be in England, 
tod ſhew wherefore' with force and arms he entered into one meſſuage, 
With the appurtenances, in Sutton, which John Rogers, eſquire, hath 
demiſed to the aforeſaid Richard, for a term which Is not yet expired, 
and ejected him from his ſaid farm, and other enormities to him did, 
to the great damage of the ſaid Richard, and againſt our peace. And 

have you there the names of the pled; es, and this writ. Witneſs 
ourſelf at Weſtminſter, the h ek of F in the Ry ninth 
year of our r reign. 


Pledges of en | The within named WWI. [i 3 Sheriff'sreturn. 


ee RAINY Roe. 17 EE 5 | ef ves Richard Fen. 
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| Miehblditus, the 190 of king Seb the ſecond. 


"Berks; William Stiles, late of Newbury i in the ſaid county, . Declaration, 
to wit. 3 man, was attached to anſwer to Richard Smith, of a plea, 
wherefore with force and arms he entered into one meſſuage, with the 
purtenances, in Sutton in the county aforeſaid, which John Rogers 
eſquire demiſed to the ſaid Richard Smith for a term which is not yet 
3 ired, and ejected him from his ſaid farm, and other wrongs to him 
, to the * damage of che laid Richard, and Againſt | the Pen 
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3s OF of. the lord the king, Pl 4 eee Ms Grid Rick, 10 by 3 Ro- 
— bert Martin his attorney complains, that whereas the ſaid John Rogers 
on the firſt day of October in the twenty ninth year of the reign of 
the lord the king that now is, at Sutton e e had demiſed — the 
ſame Richard the tenement. aforeſaid, with the appurtenances, to have 
and to hold the ſaid tenement, with the appurtenances, to the ſaid 
| Richard and his -alligis, from che feuſt of faint: Michael the archangel = 
then laſt paſt, to the end and term of five years from thence next 
following Ba fully to be complete and ended, by virtue of which . 
miſe the ſaid Richard entered into the ſaid tenement, with the a 15 
tenances, and was thereo Ki ve ming and, the ſaid Richard bg 0 
1 Poſſeſſed thereof, the ſaid William afterwards, that, * be. 
|  - Kid firſt day of October in the ſaid twenty ninth. year, with 9 
arms, that is to ſay, with ſwords, e and Enives, entoted f into the. 
ſaid tenement, with the appurtenances, which the faid. John Rog Dd 
8 demie «© the. faid Richard in form aforeſaid'for the 1 1 75 
= | Which is not yet expired, and ejected the ſaid Richard out of his 1a 


farm, and other wrangs to him did, to the great damage of. the faid. 
_ Richard, and againſt the peace. of the ſaid: lord the 3 whe -M 
the ſaid Richard ek. chat he is injured and damaged to. the. value 
OR pounds. And. thereupon. 55 8 ſuit, Ke. e 20 
Martin, er the Kae 1. Pied et r. ; 
Peters, for the e Richey . 3 
| Mr Georg ld. > KT. 
Notice, — am informed. that. you are in „ peice of of lim ide to he - 


es mentioned in this declaration of ejectment, or to ſome part 
thereof; and 1, being ſued in this action as a caſual ejector, and hav- 
ing no claim or title to the ſame, do adviſe you to appear next Hilary 
term in his. mazeſty*s:court of king's. bench at Weſtminſter, by ſome 
attorney of that court, and then and there, 5 a rule to be made of 
the ſame court, to cauſe yourſelf to be made defendant in my ſtead ; 
otherwiſe I ſhall ſuffer judgment to be entered againſt me, ure you 
will be turned out of r N 
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Hilary Term, in he 7 vent ninth 7 Tear f King Grone on the fron, 


* 3 SLY 5 


N 1 Belts, Jelv'or 1 * the 9 Pls the ain 55 both parties, Th Smith againft 

dee wit. Kiheir 5 that George Saunders, gentleman, may be 4 for = 

_ mage defendant, in the place of the now defendant William Stiles, and — eee 
mal, immediately appear to the plaintiff's action, and ſhall ee C'S in Senn, 0 
declaration in a plea” of treſpaſs and ejectment of the tenements in John Rogers 
queſtion, and ſhall immediately plead thereto, not guilty: and, upon 

tte traf ot the iſſue, hall confeſs leaſe, entry, and ouſter, and; init 
upon his title only. And it, upon trial of the iſſue, the ſaid George 

40 not confeſs leaſe, entry, and ouſter, and by reaſon thereof the plain 
tiff cannot proſecute his writ, then the taxation of coſts upon ſucly 
nonproſ. ſhall ceaſe, and the ſaid George ſhalt pay ſuch coſts to the 
plaintiff, as by the court of our lord the king here ſhall be taxed and 

achudged for ſuch his default in nonperformance of this rule; and 

judgment ſhall be entered: againſt the ſaidl William Stiles, now the 

_ caſual ejector, by default. And! it is further ordered, that, if upon 
the triaſ of the ſaid iſſue a verdict ſhall be given for the defendant, or 


Tit iT ? 


if the plaintiff ſhall not proſecute his writ, upon any other cauſe, than 3 
for the not confeſſing caſe, 10 , and ouſter as aforeſaid, then the leſſor 

of Se cron hall p Pay aus the W W doth not pay! them. 
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ply before the lord iche king at ( Welbnünker, o kt het teri Saf aint 
"Hilary, in the twenty ninth year of the reign of the lord Gon Gn 
the ſecond by the grace of God of Great W e "France, and 5 
Lreland king, defender of the faith, Se. 10 
Bete George Sau ders, late of f in the county aforeſaid, 7. 
wit. 5 cleman, was attached to anſwer Richard Smith, of a 
wherefore with force and arms he entered into one meſſuage, with 5 
eenees, in Sutton, which John Rogers, eſquire, hath demiſed to 
the ſaid Richard for a term which is not yet expired, and ejected him 


| from his ſaid farm, : and other wrongs to him did, to the great damage 
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N. I. ofthe Fail 9 Amd a eace of the lord the ki ig that now 
| Declaration) 6 is. And whereupon the th J, 55 Robert Martin his arto ney. 
count. complains, 5 Whereas the 5 iJoka Rogers on the firft day of October 

mmi therwenty ninth year of thereign of the lord the king that how's, at 
Sutton aforeſaid, had demiſed to the Tame Richard the tenement afore- 

id, with the appurtenances, to have and ta hold the ſaid tenement, 

"with: the, appurtenances, to. the ſaid Richard and. his aſſigns, em 
the feaſt of ſaint Michael the archangel then laſt paſt, to the end and 
term of five yeats from thenee next following and Fully to be complete 
and ended; by virtue of which demiſe the faid Ta ntered into the 
kid tenement, with the appurtenances, and was thereof poſſeſſed : and, 
_ the faid Richard being {a poſſeſſed thereof, the ſaid George Afterwards. 
that is to ſay, un the tt a day of October in the ſaid twenty ninth year, 
With force and arms, that is to ſay, with ſwords; Raves, and knives, 
entered into the 1aid renement, with the appurtenances, Mhich the ſaid 
Jahn Rogers demiſed to the ſaid Richard in form aforeſaid for the term. 


_ aforeſaid which is not yet expired, and cjedted the faid Richard out of his 
aid farm, and} ather: 1 0 him did, to the great damage of the 
 faid Richard, and ngainſt the peace of the ſuid lord the king ; whereby 


the faid Richard faith that ho is injured and endamaged to the value of 
- ———_—_ pounds 2 and t. he brings ſuit, [and gobd proof] And 
orcfaid George: Saunders, by Charles Newman lis atturney, comes 

and defends the force and injury, when [and where it hall behove him] | 
Plea, not guilty. and faith that he is in no wite guilty" of the treſpaſs and cjectment afore- 
ue. 


a * 
4 2 ” a; 2 
— 
. > 


laid, As the ſaid Richard above complains againſt him'; yo: thereof he 
puts 


Wn upon the country: and the ſaid Richard doth likewiſe the 
ſame : Therefore let a jury come thereupon before the lord the king, on 
the octaye of the purification of the Bleſſt virgin Mary, fever he 
ſhall then be in England; who neither [are of kin to the ſaid Richard, 
nor to the ſaid . — ;] to recognize [whether the ſaid George be 
2 of the treſpaſs and ejectment aforeſaid:] becauſe as well [the ſaid 
eorge, as the ſaid Richard, between whom the difference is, have put 
_ themfelves.gn the faid jury.] The ſame day is there given to the parties 
aforeſaid; ' Afterwards the proceſs therein, being continued between the 


$4 


dein awarded, 


_ lad parties of the plea aforeſaid by the jury, is put between them in re- 
ite, before the lord the king, untill the day of Eaſter in fifteen days, 
Wiſh rim. whereſoever the ſaid lord th Ties ſhall then be in England; unleſs the 
kh of the lord the king afgned to take aſſiſes in the county afore- 
aid, ſhall h have come before thar-time, to wit, on Monday the eighth day 
bf Mar ch, at 1 in the laid county, by the form of the ſtatute Iin 
at caſe 95 ede] by reaſon of the. defaule of the Jurors, 3 8 1 
appear as atg 4 * At which; day before the 1 the king, at 


* Kelkwingker, owe the parties aforeſaid by their attorneys aforeſaid and 
he aforeſaid juſtices 6 aſliſe, before —_ ey jury aforeſaid * 


ty 


N before' 
_eiqu | beer of «blot ihe i we 
Joh Eerdley Wilmot, kaight, one of the juſtices of the ſaid rd the 
| aſſigned co hold pleas before the king hi 


of the ſtatute {in That caſe provided.] come as well the wi named 2 
Richard Smigh, as the within written George Saunders, E their attor- 
neys within contained ; and the jurors of the Jury whereof mention is 
Within made being called, u le eg to wit, Charles Holloway, 
John: Hooke, Peter Graham, Henry Cox, William Brown; and Francis 
| Oakley; come, and are ſworn upomtharqury= and becauſe the reſt ff 
SIE did not appear, therefore others of the by- 7.1 4 comm ” 
Kanders being choſen by the ſheriff}, at the requeſt' of the ſaid Richard font. = 
Smith, and by the command of the juſtices aforeſaid, are appointed 5 
8 anew, whoſe names art affixed to the panel within written, according s 
. the form of the ſtatute in hich caſe made and provided; which ſaid jurors „ 
1 ſo appointed a new, to wit, Roger Bacon, Thomas Small, Charles _ 
Edward Hawkins; Samuel Roberts, and Daniel Parker, being likewiſe 
— come; and, er e e e e before im- 
panelled and ſworn, being dlefted, tried, {worn, to ſpeak the truth 
of the matter within contained, upon their vath ſay, 4 2s — for the 
| George Saunders is guilty of the treſpaſs and cje&ment within-writren, Plaintf. 
in manner and form as the aforeſaid Richard Smith within complains 
Againſt him; atid Aﬀeſs the damages of the ſaid Richard Smith, on oc- | 
_cafion of that treſpaſs. and ejectment, befides his colts and which lic 
hath been put untd about his ſuit in that behalf, to twelve pence : and, for 


thoſe colts and charges; to fort ſhillings. Wherenpon the ſaid Richard 
Smith, by his attorney aforeſaid, prayeth 9 + prat againſt che ſaid 7 = 
George Saunders, i in and upon the verdict aforeſaid by the jurors afore- = 
| ſaid given in the form aforeſaid: and the ſaid George Saunders, by his Motion in amt = i 
| — aforeſaid, faith that the court here ought not to proceed to give  juigment.. ; 
judgment upon the ſaid verdict, and prayeth that judgment againſt him 
the ſaid George Saunders, in and upon the verdict aforeſaid by the jurors 
aforeſaid given in the form aforeſaid, may be ſtayed, by reaſon that 
the ſaid verdict is inſufficient and erroneous, and that the ſame verdict 
may be quaſhed, and that the iſſue aforeſaid may be tried a-new by other 
jurors to be afreſh impanelled. And, becauſe the court of the lord the contizunce, 
| king here is not yet adviſed of giving their judgment of and upon the 
- premiſes, therefore day thereof is given as well to the ſaid Richard Smith 
as the ſaid George Saunders, before the lord the king, until the mor- 
row of the Aſcenſion of our lord, whereſoever the Bid lord the king 
ſhall then be in England, to hear their judgment of and upon the pre- 


i miles for that the court of the lord * 1 is not yet adviſed thereof. 
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1 arnpich ds ybeforexhe lord the king P = 
3 8 " hitters Sorelle Un nifcen, ar iis the court of the lord: the 


. 3 . 15 * now here fully underſtood, quiver all; and. ſingular the pr emiſes 
eh * and mature deliberation being hadahsre 
ir lens 0 the our uf the lord che k g ho. here that at 


EE | rerdidt; aforeſaid! is in no wiſe inſüffleient or ertonrous, and that the 
MH . | * not: to be quaſhed. and that no new trial aught to be 4 


3 Feen of the iſſue aforefoid), C ir is conlidered, — che laid 75 
1 F havens d dagen he George his term yet 


RE LOTS | purtenances, 2 5 Me fold gs! 
Rm 1H cos. baby the ſaid — 7 in fare) refajd, and alſo twenty ſeven pounds 


33 eie fhillngs a ei ht pence for bis cofts and charges the 
I 6 K "= -» 'caure. of ce lr ah ing here awarded to the faid: 
WE 115 aſlent, by way of increaſe; which ſiid damages in the whol b 
BELTED | Copiatur pro fu. to twenty nine pounds, e ſhillings, and eight pence: Add let the 

ö 1 ſaid George be taken, [until he maketh fine to the lord the king, 
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| Wut of refer And e the ſaid Richard by his:artotney/aforeſaid prayeth a writ 


I „ ord che king, to be rene to che ther ecke © county afore- ; 


| . art? in the! tencinents 5 | ns 
=: a . 7 G0 unto him, returnable before 3 lord. he . on be morrow 
1 du weer. © of the holy Trinity, Whereſocver he ſhall then be in Engla At 
$3 I „ | which day . the lord the king, at Weſtminſter, cometh che faid | 
; 1 1 ard by his attorney aforeſaid ; and che ſheriff, chat; is to ay ir 

EY: „„ Reeve, knight, now ſendeth, chat he by virtue of the writ 
5 : 9 aforeſaid to him! directed, on 1 ninth day of: June laſt paſt, did 
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5 CD R G.&-the.;ſecond: by. che grace af God af, Greed . 1 _ 
Vai . Erange, and Ireland king, defender of the faith, and . forth: to „ 
7 | ſheriff of C )xford(bires. greeting, Command Charles Long, late of = 
N Burford. gentleman, that juſtly! acc v ey delay he — to, Wil | | " 
uam Burton two hundred pounds, which he owes him and unjuſtly de. 
Weins, as he ſaith. And unleſs he ſhall fo. do,) and if che ſaid Wiſiem 5 3 
ſhall make you ſecure of proſecuting his claim, then ſummon by good = 
- ſummoners the aforeſaid Charles, 0 he be before our juſtices at 1 
Ne ee on the octave of ſaint Hilary, 50 ſhew wherefore he hat Wer? | 5 
dat done it. And have you there then the ſummoners, and this writ. = odors 8 
Wines ourfelf, at, Weſtminſter, che twenty Hund _ e IJ Fi 
1 In the dnenty eighth year WM: our reignn. 
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. of f John Doe. Summoners of the within 5 2 8 1 
| Aer Richard Roe. named. Char 1 e —_— 
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Ra "GEORGE the! 3 . rl pe God of . 
France, and Ireland king, defender of the faith, and ſo forth; to the 
ſheriff of Oxfordſhire, greeting. Put by gage and ſafe pledges Charles Pans. 
Long, late of Burford, gentleman, that he be before our juſtices at - 
| Weſtminſter on the oftave of the purification of the bleſſed Mary, to 
_ andre to William Burton of a plea, that he render to him two hundred _ 8 
pounds, which he owes him and unjuſtly. detains, as he faith ; and to Sh 1 
| - ſhew wherefore he was not before our juſtices at Weſtminſter on me - | 
octave of ſaint Hilary, as he was ſummoned. And have there then the © 
names of the pledges and this writ. Witneſs fir John Willes, knight, 
at V eſtminſter, | 1 WO third 9p of N r in the er 5 . 
An 1 our n. 


| ; The ods 3 Charles Long is J Edward Leigh. $44" wig? FN" ee 
1 i 429” ee e by pledges, 1 Tanner. 
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e . the fame, tn half eee e us ec bem 
wma cher ps yr pn er ee 

have his body before our juſtices at Weſtminſter 
ee hs ee f 


2 the faith, and fo 1 br 
ire, greeting. - We - command you, that you. 
late of Burford, gentleman, if he may be founs av 
| bailivigk, and him ſafely keep, ſo that you may have his body before 
r Weſtminſter, from the day of Eafter i e weeks: to un- 
ſwer gentlemar of a plea, chat he tender t hith 
two — pounds, which he owes him and unjuſtly detains, as he 
ſaith: and whereupon 4 have returned to our juſtices at Weſtminſter, 
that the ſaid Sun HAR. g in pace e whetony he Þ I John be 


mon bs þ2 we” 
| | MF 4 
* 2 „ N 7 3 3 : TAP 
eit a. The mickin named Ct FJ not found. in mi bailinick, - Bi 
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— ORS che ſecond: b he grace of God of Grear Britain, 

.Ftance; and Ireland king, defender of the faith, and ſo forth; to the 
ſheriff of Berkſhire, greeting. me command you, that you take Charles 
Long, late of Burford, Kt if he may page nnd adhd 
wick, and him ſafely keep, ſo that you may have his Hoch before our 
juſtices at Weſtminſter, on the morrow of the holy Trinity, to anſwer 
to William Burton, gentleman, of a plea, that en to him op. 

hundred pounds, which he owes him and unjuſtly detains, as he faith : 

aælkand whereupon our ſheriff of Oxfordſhire hach made a return to our 
Juſtices at Weſtminſter, at a certain day no paſt, chat the Se. 
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pounds, and that thereupon all differences between them at the time 
of the making the faid writing obligatory ſhould finally ceaſe and deter- 
mine. And the faid William further faich, that although he after- 
Wards, to wit on the fixth day of January, in the year of our Lord one 
thouſand, ' ſeven hundred, and fifty five, at Banbury aforeſaid; re- 
queſted the ſaid Charles to pay to him the ſaid William the ſaid ſeventy 
five pounds, yet (by proteſtation that the ſaid Charles hath not ſtood »r.<pond, 
to, obeyed; obſerved, fulfilled, or kept any part of the faid award, | | 14 
which by him the ſaid Charles ought to have been ſtood to, obeyed, 1 
obſerved, fulfilled, and kept) for further plea therein he faith, that the 1 
ſaid Charles the faid ſeventy-five pounds to the ſaid William hath not 
_ hitherto paid: and this he is ready to verify. Wherefore he prays 3 
Judgment, and his debt aforeſaid, together with his damages occaſioned - 1 
by the detention of the faid debt, to be adjudged unto him, &c.” And Demuner. 1 
the aforeſaid Charles" faith, that the plea aforeſaid, by him the fad yy 
William in manner and form aforeſaid above in his replication pleaded, + 
and the matter in the ſame. contained, are in no wiſe ſufficient in law 
for the ſaid William to have or maintain his action aforeſaid thereupon 
againſt him the ſaid Charles; to which the ſaid Charles hath no neceſ- 
ſity, neither is he obliged by the law of the land, in any manner to 
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Y — by Peter Man Waring his attorney, and += 


tin the pläint aforeſaid, it is manifeſtly erred in this; t6 wit; 


ven in form aforefaid for the faid 
nk agaitiſt the aforeſaic William Burton, «where by ——_ 
— ener ſhould have been given for the ö 
n-againſt the aid: Charles Long: and chis he 18 rea 


dy to verify. 
e ſaid. N prays the writ of the ſaid lord the Eing, to Warn che d to hear er- 


rors. e - 


theiking from the day bbtBaſter in five weeks; whereſoever [he ſha 
then be in England, ] to hear the record and proceſs aforeſaid, i [it ſhall 


have — that in the ſame any error mall have intervened I and > 


Farther to do and receive whiat the court of the lord the king mall con- 
ſider in this behalf, The ſarge: day is given to the aforeſaid William 
Burton. At which dan before the lord the king, at Weſtminſter, comes sberiff s return; 
the aforeſaid William Burton, by his attorney aforeſaid: and the ſheriff “e fei. 
returns, that by virtue of the writ aforeſaid. to him directed he had 
cauſed the ſaid Charles Long to know, that he be before the lord the 
king at the time afoteſaid in the faid writ contained, by John n Den and 
Richard Fen, good, Ec; as by the ſame writ was commanded him: — > 
which ſaid Charles Long, according to the warning given him in this 
behalf, here cometh: by Thomas Webb his attorney. Wherenpon the Error aſſign 
ſaid William: faith, that in the record and proceſs aforeſaid, and alſo in e 
the giving of the judgment aforeſaid, it bs manifeſtly erred, alleging 
the error aforeſaid. by him in the form aforeſaid alleged, and prays, 
that the judgment aforeſaid for the error aforeſaid, and others, in the 
record and proceſs aforelaid being, may be reverſed, annulled, and en- 1 
tirel. — eſteemed, and that the ſaid 1 Chatles' may rejoin to the 
| pen aforeſaid, and that the court of the ſaid lord the king here may 
proceed to the examination as well of the record and proceſs aforeſaid, 
as of the matter aforeſaid above for error aſſigned. And the ſaid C 1 


faith, 1 in the record and proceſs aforesid, nor in the Swing ar In nullo of ane. 
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a bike manner thar the an ry the ad long che King l. 
| Ceed to the examihation as well of the recti and procbſe 
tas, of the matters aforeſaid above for error afſighed. NI 
ol the lord che King here is net yet adviked what judgment to 
and upon the premiſes, a day is thereof given to dhe parties-aforeſai 
until the morrow of the holy Trinit , before the lord the king, were. 
omen hs (ball Shen 6.2% to Rear their judgthent uf und 

5490 Lhe p remiſes 1 the lord the king heir is not 
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Writ of ee Sehn as / JEET I the grace of Gad of Great Britain, 
fein. France, and Ireland king, defender of the faith, and fo forth; to tlie 
ſheriff of Oxfordſhire, greeting. We: command you, that you take 
Charles Long, late of ä — —— if he may be found in your 

bailiwick, and him ſafely keep, ſo that you may have his body before 
us in three weeks from the day of the holy Trinity, whereſoever we 
ſhall then be in England, to ſatisfy William Burton for two hundred 
pounds debt, which the ſaid: William Burton hath recovered 
againſt him in our court before us, and alſo fi which were 
adjudged. in our. {aid court before us to: the faid William Burton, for 
| his damages which he hath ſuſtained, as well by occaGon of the deten- 
| tion of the ſaid debt, as for his coſts. and o 

put about his ſuit in this behalf, whereof the faid Charles Long is con- 


victed, as it appears to us of record: and have ou chere he t is writ. 
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| foltained, 2x well be et rn | 
Ss. | cofts and cha ges to which he hath been put about his ſuit in this behalf, | 1 
| and have that holy | „ 4 
nid William of his debt and damages ed and have there then 1 


this writ. Witneſs fir Thomas Deniſon, Knight, at Weſtminſter, the „ 
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the goods and the within written Charles Long two hun-. 1 


1 | dred and fifty pounds; which I have ready the lord the king at "Ig 5 
Weſtminſter at th in- written, as it is within commanded me. „ 5 
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